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to amend the Internal Revenue Code of 1954 so 9s to provide for non~ 
recognition of gain or loss upon certain distributions of stock made pur- 
suant to orders enforcing the antitrust laws_--.-.-..----...-----..-- 
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TAXATION OF EXCHANGES AND DISTRIBUTION 
PURSUANT TO ANTITRUST DECREES 


MONDAY, JULY 20, 1959 


House or REPRESENTATIVES, 
CoMMITTEE ON Ways AND MEANS, 
Washington, D.C. 

The committee met at 10 a.m., pursuant to call, in the committee 
hearing room, New House Office Building, Hon. Wilbur D. Mills 
(chairman of the committee) presiding. 

The Cuamman. The committee will please be in order. 

The committee is today beginning 2 days of public hearings, in ac- 
cordance with prior announcement, on bills introduced by our col- 
league on the committee, the Honorable Richard M. Simpson, and 
other members, to amend the Internal Revenue Code of 1954 with 
respect to the taxation of exchanges of property and distributions 
of stock made pursuant to orders enforcing the antitrust laws. 

The Chair points out that in addition to H.R. 8126 by our colleague, 
Mr. Simpson, there are bills pending before the committee which 
were introduced by the gentleman from Delaware, Mr. McDowell, 
H.R. 8231; the gentleman from Pennsylvania, Mr. Fulton, H.R. 
6653; the gentleman from California, Mr. Younger, H.R. 6916; the 
gentleman from Pennsylvania, Mr. Lafore, H.R. 7023. 

Without objection, a copy of H.R. 8126 will be placed in the record 
following this statement, to be followed by a copy of the press release 
which was issued on June 24, 1959, announcing these hearings. 

(H.R. 8126 and press release follow :) 


[H.R. 8126, 86th Cong., 1st sess.] 


A BILL To amend the Internal Revenue Code of 1954 with respect to the taxation of 
exceaneet, of property and distributions of stock made pursuant to orders enforcing the 
antitrust laws 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That subchapter O of chapter 1 of the 
Internal Revenue Code of 1954 (relating to gain or loss on distribution of 
property) is amended by adding at the end thereof the following new part: 


“PART IX—EXCHANGES AND DISTRIBUTIONS IN OBEDIENCE TO 
ORDER UNDER THE ANTITRUST LAWS 


“See. 1111. agen 7 =n od property for stock in obedience to order under the 
antitrust laws. 

“Sec. 1112. Distribution of stock in obedience to order under the antitrust laws. 

“Sec. 1113. Allocation of earnings and profits in certain corporate transfers and 
separations. 

“Sec. 1114. Definitions. 
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2 TAXATION OF EXCHANGES 


“SEC. 1111. EXCHANGES OF PROPERTY FOR STOCK IN OBEDIENCE TO ORDER UNDER 
THE ANTITRUST LAWS 


“(a) GENERAL Ruie.—If a corporation (referred to in this part as the ‘trans. 
feror corporation’) subject to an antitrust order (as defined in section 1114(a)) 
transfers property in obedience to such order to another corporation (referred 
to in this part as the ‘acquiring corporation’) solely in exchange for stock of 
the acquiring corporation, whether or not the acquiring corporation is a con. 
trolled corporation (as defined in section 1114(c)), then no gain or loss shall 
be recognized to the transferor corporation upon such exchange. 

“(b) ASSUMPTION OF LiABILITy.—The fact that the acquiring corporation as- 
sumes a liability of the transferor corporation or acquires from the transferor 
corporation property subject to a liability shall be disregarded in determining 
whether the exchange is solely for stock of the acquiring corporation. 

“(c) Basis or Stock TO TRANSFEROR CoRPORATION.—The basis to the trans- 
feror corporation of the stock of the acquiring corporation acquired in an 
exchange to which subsection (a) applies shall be the basis of the property 
transferred in exchange therefor. 

“(d) Basis or Property TO ACQUIRING CORPORATION.—The basis to the ae. 
quiring corporation of property acquired in an exchange to which subsection 
(a) applies shall be the same as it would be in the hands of the transferor 
corporation. 

“(e) ACQUISITIONS To AvoIp FEDERAL INCOME 'TAx.—This section shall not 
apply to a transfer of property acquired in pursuance of a plan one of the 
principal purposes of which was to avoid Federal income tax on the transfer, 


“SEC, 1112. DISTRIBUTION OF STOCK IN OBEDIENCE TO ORDER UNDER THE 
ANTITRUST LAWS 


“(a) Errect oN DISTRIBUTEES.— 
“(1) GeneraL Rute.—If a corporation (referred to in this section as 
the ‘distributing corporation’) distributes to a shareholder with respect to 
it stock, without the surrender by such shareholder of stock in such cor- 
poration, stock which is divested stock (as defined in section 1114(b) ), the 
amount of such distribution, for purposes of section 301, shall be the 
lesser of— 
“(A) the fair market value of such divested stock, or 
“(B) the average adjusted basis (in the hands of the distributing 
corporation immediately before the distribution) of such divested stock. 

The average adjusted basis of any divested stock shall be determined 
under regulations prescribed by the Secretary of his delegate, taking into 
account all of the divested stock of the same class specified in the appli- 
cable antitrust order (as defined in section 1114(a)). 

“(2) DISTRIBUTIONS TO AVOID FEDERAL INCOME TAX.—Paragraph (1) shall 
not apply to any distribution if the divested stock was acquired by the 
distributing corporation in pursuance of a plan one of the principal pur- 
poses of which is the distribution of the earnings and profits of the distribut- 
ing corporation or of the corporation whose stock is distributed, or both 
(but the mere fact that either corporation has accumulated earnings and 
profits shall not be construed to mean that one of the principal purposes 
of the transaction is the distribution of the earnings and profits of either 
corporation, or both). 

“(3) APPLICATION OF SECTION 355.—If a distribution described in para- 
graph (1) is also within the provisions of section 355, then the provisions 
of section 355 only shall apply. 

“(b) Basts.—Notwithstanding the provisions of section 301(d), the basis of 
divested stock and of the stock with respect to which it is distributed shall, 
in the distributee’s hands, he determined, under regulations prescribed by the 
Secretary or his delegate, by allocating the adjusted basis (immediately before 
the distribution) of the stock with respect to which the distribution was re 
ceived, increased by— 

(1) the amount (if any) which was treated as a dividend, and 

“(2) the amount (if any) which was treated as a gain from the sale or 

exchange of property, 

between such stock and the divested stock received. 
“(e) Cross RrFERENCE.— 


“For determination of the period for which the taxpayer has held divested stock 
received in distribution to which subsection (a) applies, see section 1223(1). 
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TAXATION OF EXCHANGES 3 


“SEC. 1113. a 7 OF EARNINGS AND PROFITS IN CERTAIN CORPORATE SEPA- 


“In the case of a distribution under section 1112 of stock in a controlled cor- 
poration, proper allocation with respect to the earnings and profits of the dis- 
tributing corporation and the controlled corporation shall be made under regula- 
tions prescribed by the Secretary or his delegate. 

“SEC. 1114. DEFINITIONS 

“(a) ANTITRUST OrpER.—For purposes of this part, the term ‘antitrust order’ 
means a judgment, decree, or other order of a court or of a Commission or 
Board in a suit or other proceeding under the Sherman Act (26 Stat. 209; 15 
U.S.C., see. 1-7, as amended) or the Clayton Act (38 Stat. 730; 15 U.S.C., sec. 
12-27, as amended) to which the United States or such a Commission or Board 
is a party. 

“(b) Divestep Stock.— 

“(1) IN GENERAL.—For purposes of this part, the term ‘divested stock’ 
means stock which is the subject of an antitrust order entered after June 1, 
1959, which— 

“(A) directs the distributing corporation to divest itself of such 
stock by distributing it to its shareholders (or requires such distribu- 
tion as an alternative to other action by any person) ; 

“(B) specifies and itemizes the stock to be divested; 

“(C) recites that the result of the distribution will not be to lodge 
control of the corporation whose stock is distributed in a shareholder 
or defined group of shareholders likely to act in concert contrary to the 
policies of the Sherman Act or Clayton Act, or both; 

“(D) recites that such divestiture is necessary or appropriate to 
effectuate the policies of the Sherman Act or the Clayton Act, or both; 
and 

“(E) recites that the application of section 1112 of the Internal Rev- 
enue Code of 1954 is required to reach an equitable judgment, decree, 
or order in such suit or proceeding. 

“(2) LimiratTion.—Any stock which otherwise meets the foregoing re- 
quirements, but which was not acquired by the distributing corporation 
more than 5 years prior to the institution of the proceedings which directly 
resulted in such antitrust order, shall not be deemed to be divested stock 
unless— 

“(A) such stock was acquired by the exercise of rights issued with 
respect to stock in the same corporation which had been held by the 
distributing corporation for at least 5 years; 

“(B) such stock was acquired in a distribution with respect to, or 
in a reorganization as defined in section 368(a)(1) (E) and (F) in 
exchange for, stock held by the distributing corporation for at least 
5 years; 

“(C) such stock was received by the distributing corporation as 
divested stock in a prior or concurrent distribution to which section 
1112(a) is applicable; or 

“(D) the antitrust order recites that in the judgment of the court 
or Commission or Board, as the case may be, the distributing corpora- 
tion could not have reasonably anticipated that the acquisition of such 
stock would result in an antitrust order requiring its divestiture. 

“(@) CONTROLLED CorPORATION.—For purposes of this part, the term ‘controlled 
corporation’ means a corporation with respect to which at least 80 percent of 
the total combined voting power of all classes of stock entitled to vote and at 
least 80 percent of the total number of shares of all other classes of stock is 
owned or acquired by the distributing corporation immediately prior to a dis- 
tribution under section 1112.” 

Sec. 2. (a) Section 1223(1)(B) of such Code (relating to holding period of 
property) is amended by adding immediately before the word “applies” the 
following: “or section 1112”. 

(b) The table of parts for subchapter O of chapter 1 of such Code is amended 
by adding at the end thereof the following: 


“Part IX. ee and distributions in obedience to order under the antitrust 
aws.” 


Sec. 3. The amendments made by this Act shall be effective with respect to 
exchanges and distributions in obedience to antitrust orders in suits or proceed- 
ings in which the judgment, decree, or order is issued, and the exchanges or 
distributions are made, after June 1, 1959. 
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TAXATION OF EXCHANGES 


[Press release for immediate release Wednesday, June 24, 1959] 


CHAIRMAN WILBUR D. MILLS, DeMocRAT OF ARKANSAS, COMMITTEE ON WAYS Anp 

Means, House or REPRESENTATIVES, ANNOUNCES PUBLIC HEARINGS TO Brgry 
JuLY 7, 1959, on SEveRAL LEGISLATIVE PROPOSALS Now PENDING BEFORE THe 
COMMITTEE 


The Honorable Wilbur D. Mills, Democrat of Arkansas, chairman, Committee 
on Ways and Means, House of Representatives, today announced that the com- 
mittee has scheduled public hearings to begin on July 7, 1959, on several dif. 
ferent legislative proposals now pending before the committee. These proposals 
are as follows: 

(1) H.R. 5, by the Honorable Hale Boggs, of Louisiana, the Foreign Invest- 
ment Incentive Act of 1959; 

(2) H.R. 4700, by the Honorable Aime J. Forand, of Rhode Island, to amend 
the Social Security Act to provide insurance for the cost of hospital, nursing 
— and surgical services for persons eligible for old-age and survivors insurance 

nefits ; 

(3) H.R. 8126, by the Honorable Richard M. Simpson, of Pennsylvania, to 
amend the Internal Revenue Code of 1954 so as to provide for nonrecognition 
of gain or loss upon certain distributions of stock made pursuant to orders en- 
forcing the antitrust laws; and 

(4) H.R. 7924, by the Honorable James B. Utt, to amend the Internal Revenue 
Code to allow a deduction from the gross estate for the value of property passing 
to children. 

The hearings will also include testimony on related alternative proposals on 
the four specific matters listed above which witnesses may desire to bring to 
the attention of the committee. This testimony, however, must be limited to 
the substantive areas covered by the four bills. 

It is anticipated that the leadoff witnesses with regard to each of these several 
proposals will be from the interested Government agencies and departments. The 
hearings will begin on July 7, 1959. The precise dates set aside for each of the 
several proposals will be determined after all requests are received and after it 
is determined how much time is available to the committee for this purpose. 

It has tentatively been decided that the order of the hearings will be as fol- 
lows: 

(1) H.R. 5, beginning July 7 and not to exceed 3 days; 

(2) H.R. 7924, July 10, and not to exceed 1 day; 

(3) H.R. 4700, beginning July 13, and not to exceed 5 days; and 

(4) H.R. 8126, beginning July 20, and not to exceed 2 days. 

It is absolutely essential that persons who may be interested in appearing 
and testifying should submit their request to Mr. Leo H. Irwin, chief counsel, 
Committee on Ways and Means, 1102 New House Office Building, Washington, 
D.C., as soon as possible and in any event not later than July 1, 1959. 

The chairman emphasized that the Committee on Ways and Means has a very 
heavy legislative schedule, and for this reason the hearings have been limited 
as to subjects and duration. With the limited time available, it will be neces- 
sary for all persons and groups with similar interests designate one spokesman 
to represent them at the public hearings. The time allotted each witness will 
be determined by the number of witnesses requesting to be heard on each subject. 

It is essential that all persons requesting to appear and testify indicate: 

(1) The general subject and tenor of their testimony ; 

(2) The amount of time required for their direct testimony; and 

(3) The name and address of the witness who will present the testimony 
for the organization or group concerned ; 


in order for the staff to allot time and to properly arrange a schedule for the 
hearings. 

All persons who desire to do so may submit a written statement in lieu of 
a personal appearance. Such statements will be considered by the committee 
and also printed in the record of the hearings. It is requested that persons 
who submit sueh statements in lieu of a personal appearance do so by not 
later than July 21, 1959. A minimum of three copies of such statements should 
be submitted. 

In accordance with the rules of the committee, persons who are scheduled 
to be heard are requested to submit 60 copies of their prepared statement to 
the chief counsel 24 hours in advance of their scheduled appearance. If a 
witness desires to also make available copies of his statement to the press and 
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TAXATION OF EXCHANGES 5 


interested public, an additional 50 copies should be submitted by the date of 
his appearance. 

Persons who submit a written statement for the record in lieu of an appear- 
ance may also provide an additional 50 copies of such statement if they desire 
it to be made available to the press and the public. 

The CuHatrman. Our first witness this morning is the Honorable 
J. Allen Frear, Jr., U.S. Senator from the great State of Delaware. 

Senator, we are always pleased to have you before the Ways and 
Means Committee. We work with you when we join Members of 
the Senate in conference on matters coming from the Ways and Means 
Committee and the Finance Committee of the Senate and it is a 
genuine pleasure to have you here this morning. We welcome you, 
sir, and you are recognized to proceed in your own way without 
interruption. 


STATEMENT OF HON. J. ALLEN FREAR, JR., A U.S. SENATOR FROM 
THE STATE OF DELAWARE 


Senator Frear. Thank you very much, Mr. Chairman. 

Certainly it has always been an occasion of much gratitude when 
the conferees of the Senate meet with the conferees of the Ways and 
Means Committee of the Hlouse. We always feel like we learn a 
great deal when we come over and join forces with you gentlemen 
from the Ways and Means Committee. I am sure that your records 
are quite clear, however, on the fact of jurisdiction between the con- 
ferees of the two different committees. We seldom get all we like and 
want when we come over because of the great persuasiveness of the 
conferees of the House and I say that with great respect for all of 
them. 

Again, Mr. Chairman, I express my thanks to you and to the mem- 
bers of the committee for this opportunity of discussing H.R. 8126 
and of urging its enactment by the Congress. This bill is identical 
with one which I recently introduced in the Senate as a substitute 
for S. 200, which was offered more than a year ago and on which 
the Senate Finance Committee held hearings in May of this year. 

The legislation has a twofold purpose. First, it would facilitate 
the enforcement of the Government’s antitrust policy by making 
divestiture an effective and practical remedy. Second, it would elimi- 
nate an unjust tax penalty which could be imposed upon innocent 
citizens under existing law in carrying out antitrust policy. 

Under present law, stock distributed to shareholders under an anti- 
trust decree ordering divestiture is taxable to individual shareholders 
on the full fair market value at the time of distribution at ordinary 
income rates. Corporate shareholders, however, are taxed on the cost 
of the stock to the distributing company, or the fair market value, 
whichever is lower. 

H.R. 8126 and 8. 200, as amended, would apply the same rule to both 
groups of stockholders. Individuals, as well as corporations, receiving 
the divested stocks would be taxed on the cost of fair market value 
whichever is lower. Upon sale of the stock, they would again be taxed 
on any capital gain realized on the capital gains rate. 
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6 TAXATION OF EXCHANGES 


The Department of Justice, in its report to the Finance Committee 
on 8. 200, contended that— 


Congress has specified that a finding of violation under Clayton Act, section 7, 
requires divestiture of properties illegally acquired, 


and that in Sherman Act cases, the courts— 
are granted wide equity powers in their sound judgment, to order divestiture. 


Yet the Department of Justice, citing appropriate case law, stated 
that— 


the courts may be reluctant to grant divestiture 
or may deny— 
Sherman Act divestiture when substantial taxes would accrue. 


The Department’s letter on S. 200, signed by Lawrence E. Walsh, 
Deputy Attorney General, added: 

In light of such precedents, appropriate alteration of present tax consequences 
could, as a general rule, increase the likelihood of divestiture relief and simplify 
as well as speed affectuation of such remedy. 

In testimony at the Finance Committee hearings, the Honorable 
Robert A. Bicks, Acting Assistant Attorney General, Antitrust Di- 
vision, had this to say: 

Our view is that an appropriately fashioned tax proposal, designed to elimi- 


nate tax barriers to antitrust divestiture, would serve the ends of effective anti- 
trust enforcement. 


Mr. Bicks also said: 


There is no question but that we believe there is a serious problem posed by 
tax barriers to the grant of prompt divestiture. Appropriate treatment of this 
problem could be of real benefit to antitrus enforcement. That is our basic 
position. 

Nevertheless, the Justice Department and Mr. Bicks cited three 
specific objections to the original S$. 200. In a subsequent statement to 
the Finance Committee, the Justice Department said two of the three 
were met by an amendment offered by the junior Senator from Dela- 
ware, and which is incorporated in H.R. 8126. I shall discuss the third 
objection in a few moments. 

The Treasury Department, in its report, also expressed opposition 
to S. 200, but the Honorable David A. Lindsay, Assistant to the 
Secretary, testified as follows: 

Perhaps, however, it is well, in light of the hearings and the general problem, 
to consider as a general proposition, not as a specific case, amendments to the 
tax law, in this area. And I would think if the Department of Justice believed 
and felt that some kind of an amendment was essential to make it easier to 
get courts to enforce divestiture, it should be considered. 

While I do not know what position the Departments will take with 
respect to H.R. 8126, I think it has been established that the Justice 
Department desires some form of tax legislation in this area as a 
matter of public policy, and the Treasury consequently thinks it 
should be considered. 

But the Justice Department is not a lone voice in the wilderness on 
this question. With your permission, Mr. Chairman, I should like 
to offer for insertion in the record at this time letters from two recog- 
nized authorities in the antitrust field, the Honorable Edward H. 
Levi, dean of the Law School of the University of Chicago, and the 
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TAXATION OF EXCHANGES 7 


Honorable Eugene V. Rostow, dean of the Law School of Yale Uni- 
versity. 
Dean Levi's letter says in part: 


In my view, S. 200 adopts the correct principle of law and is in harmony with 
the spirit of the antitrust laws. The adoption of this correction in the Federal 
tax laws will help in the enforcement of antitrust policies. The same principle 
has been adopted in other similar areas of law such as the Public Utility Hold- 
ing Company Act, the Bank Holding Company Act, distributions required by 
the Federal Communications Commission, and in connection with reorganiza- 
tions under the Bankruptcy Act. There seems to be no adequate reason why it 
should not be adopted for required antitrust divestitures. 

Under the present tax laws, where there is enforced divestiture, stockholders 
are in effect subjected to unintended and capricious penalties which are irrele- 
yant both to the purposes of the tax laws and the requirements of the anti- 
trust laws. Even if the antitrust laws were supposed to be punitive, no one 
would select such penalties as appropriate. 

The penalties are unrelated to the amount of restraint of trade which may 
have been achieved. They are uneven, depending on factors which have nothing 
to do with antitrust. They fall on the wrong people. But the enforcement of 
appropriate antitrust relief is not supposed to be punitive. The wisdom of this 
principle is made all the clearer when relief is granted, as under section 7 of 
the Clayton Act, not because a monopoly has been created or because an acqui- 
sition actually has lessened competition ; but rather because these consequences 
night occur in the future because this “may be” the effect. 


Dean Rostow said in part: 


I favor the principle of S. 200 as an important forward step in antitrust 
policies. It should materially strengthen antitrust enforcement programs, by 
weakening the present conspicuous resistance to decrees of divorcement or 
divestiture; that is, to decrees which really bust trusts * * *. Surely the tax 
laws should not encourage concentration, and discourage or even penalize decon- 
centration, especially when deconcentration is required by a court or Commis- 
sion order. 

The Cuarrman. Without objection, the two letters will be included 
at this point in the record in accordance with the Senator's request. 

(The letters referred to follow :) 


THE UNIVERSITY OF CHICAGO, 
THE LAw ScHOOL, 
Chicago, Ill., May 25, 1959. 
Hon. J. ALLEN FREAR, Jr., 
Senate Office Building, 
Washington, D.C. 

Drag SENATOR FREAR: You have asked me for the expression of my views on 
8. 200 which provides that for Federal tax purposes no gain or loss shall be 
recognized to stockholders because of receipt of divested stock when this dis- 
tribution is pursuant to a proper order of a court, commission, or board in the 
enforcement of the Sherman or Clayton Act. In its present form S. 200 requires 
that the order of the court, commission, or board recite that “such divestment is 
hecessary or appropriate to effectuate the policies of the Sherman Act or the 
Clayton Act, or both,” and also recite “that nonrecognition of gain pursuant to 
section 1111 of the Internal Revenue Code of 1954 is required to reach an equi- 
table judgment, decree, or order in such suit or proceeding.” 

In my view S. 200 adopts the correct principle of law and is in harmony with 
the spirit of the antitrust laws. The adoption of this correction in the Federal 
tax laws will help in the enforcement of antitrust policies. The same principle 
has been adopted in other similar areas of law such as the Public Utility Hold- 
Ing Company Act, the Bank Holding Company Act, distributions required by the 
Federal Communications Commission, and in connection with reorganizations 
under the Bankruptcy Act. There seems to be no adequate reason why it 
should not be adopted for required antitrust divestitures. 

Under the present tax law, where there is enforced divestiture, stockholders 
are in effect subjected to unintended and capricious penalties which are irrele- 
vant both to the purposes of the tax law and the requirements of the antitrust 
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laws. Even if the antitrust laws were supposed to be punitive, no one would 
select such penalties as appropriate. The penalties are unrelated to the amount 
of restraint of trade which may have been achieved. They are uneven, depend- 
ing on factors which have nothing to do with antitrust. They fall on the wrong 
people. But the enforcement of appropriate antitrust relief is not supposed to 
be punitive. The wisdom of this principle is made all the clearer when relief 
is granted, as under section 7 of the Clayton Act, not because a monopoly has 
been created or because an acquisition actually has lessened competition; but 
rather because these consequences might occur in the future because this “may be” 
the effect. The hope of successful antitrust enforcement is that it will be 
accepted not as punitive but as good for American enterprise. A good case can 
be made out that where divestiture has taken place in the past, it has in fact 
been good for all, including the stockholders of the companies involved. Under 
the present tax situation, this would not be true. 

Courts have been reluctant for understandable reasons to require divestiture. 
At best divestiture is an adventure into the unknown with uncertain conse- 
quences with respect to efficiency in many cases. It is an extreme step and 
the present unintended tax situation will make courts and interested parties 
less likely to take the step even when it is necessary to restore an industry toa 
position in harmony with the antitrust laws. In my judgment, the principle 
embodied in 8. 200 should be adopted to make divestiture possible where needed. 

Sincerely, 
Epwarp H. Levt. 


May 29, 1959. 
Hon. Harry F. Byrp, 

Chairman of the Senate Finance Committee, 
U.S. Senate, Washington, D.C. 


My Dear Senator Byrp: I was asked by Mrs. Springer, the chief clerk of 
the Committee on Finance, to testify on S. 200, the Frear bill. Being unable 
to appear in Washington this week, I asked permission to send a written state- 
ment instead. This is the letter referred to in my telegram of May 25. 

I favor the principle of S. 200 as an important forward step in antitrust 
policy. It should materially strengthen antitrust enforcement programs, by 
weakening the present conspicuous resistance to decrees of divorcement or 
divestiture—that is, to decrees which really bust trusts. I am by no means an 
expert on tax legislation, and express no opinion on the congruity of S. 200 with 
the main body of the tax law. Nor have I made the detailed studies of the 
record which would be necessary before reaching a conclusion as to the fairness 
and equity of the bill as it would affect the litigants in United States v. E. I. 
du Pont de Nemours & Co. Doubtless the bill could be improved by amendment— 
there are very few bills of which this observation could not be made. But I 
shall confine this brief comment to the broad purpose of the bill—the non- 
recognition of gain or loss upon certain distributions of stock made pursuant 
to orders enforcing the antitrust laws—and not here examine the several alterna- 
tive procedures through which this end might be sought. 

In the perspective of the antitrust laws, the idea of S. 200 seems very similar 
to that of the corresponding provisions applicable to the Bank Holding Company 
Act of 1956, and the Public Utility Holding Company Act of 1935. With regard 
to the policy of the Frear bill, the reasoning of Mr. Justice Douglas seems 
persuasive, in the presentation he made before this committee in 1938, when 
he was Chairman of the Securities and Exchange Commission. At that time 
he was urging Congress to provide for the nonrecognition of gains or losses 
on compulsory distributions of stock under the Public Utility Holding Company 
Act. He regarded the bill as one to remove a tax barrier impeding the Com- 
mission’s enforcement program, and a fair measure under the circumstances, 
taking into account the various interests involved. 

Distinctions can be drawn between antitrust decrees and enforcement orders 
under the Bank and the Public Utility Holding Company Acts. and between anti- 
trust decrees and other proceedings in which the principle of nonrecognition is 
accepted. In general, such distinctions turn on the theme of retroactivity: on 
the thought, that is, that the holding company acts, and like statutes, made 
conduct illegal only prospectively, whereas antitrust violations are illegal from 
the time of their consummation. But such differences are not important for 
present purposes. Nonrecognition was provided in the past for the gains and 
losses in certain compulsory distributions not because the parties were (or were 
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not) “innocent” of “wrongdoing” in those instances, but because the realization 
in such situations was not voluntary. From this point of view, the cases are 
the same. Furthermore, it would be impossible, as a practical matter, to dis- 
tinguish antitrust decisions which make “new” law from those which could be 
deemed to apply settled law. Such distinctions have no meaning in the tradition 
of common law adjudication. 

More affirmatively, I should hope that the policy of the tax laws would be at 
least neutral in the antitrust field. The tax laws, I’m sure we agree, should 
not be an independent force, distorting the impact on economic decisions of 
the business motives which lead firms to grow or to divide, in their quest for 
lower costs. Surely the tax laws should not encourage concentration, and 
discourage or even penalize deconcentration, especially when deconcentration is 
required by a court or Commission order. 

It may be deemed a paradox that a change favoring the antitrust remedy of 
divestiture should be occasioned in part by the circumstances of the Du Pont 
case. The paradox disappears when viewed in the light of history. Like many 
other basic American corporations, Du Pont responded constructively and cre- 
atively to an early antitrust decree of divorcement. Its development as a great 
modern chemical company was stimulated in part by the litigation of 1911, and 
its settlement in 1912. 

Yours faithfully, 
EvuGENE V. Rostow. 

Senator Frear. It seems to me, Mr. Chairman, that the letters from 
these eminent authorities, coupled with the position of the Justice 
Department, make an onmuanliiiie case for H.R. 8126 as an aid to 
antitrust enforcement. There is a second purpose, however, which 
to me is far more appealing and far more persuasive. This purpose 
is to insure justice for literally millions of our constituents who have 
invested their savings in the American business enterprises which 
represent the strength and security of our land. 

There are hundreds if not thousands of these companies which have 
acquired stock in other business enterprises. If, through antitrust 
procedures, these companies are required to divest themselves of such 
stock by distributing it to their own shareholders, the tax penalty 
falls not upon the companies but upon their shareholders—innocent 
citizens who are guilty of no wrongdoing and of no crime. Simply 
because tax laws are written by the Congress, and a new interpretation 
of the Clayton Act has been written te the Supreme Court, these 
innocent millions face the threat of having a large portion of their 
savings confiscated through unintended taxation by the very Govern- 
ment which is supposed to protect them. 

The bill which f support is general, and not special legislation, Mr. 
Chairman, and I ie believe that Mr. Lindsay will agree with that 
statement. Unfortunately, it seems to me, too many have considered 
it solely in the light of the situation which brought the present law’s 
inequity to my attention and to public attention—the Du Pont- 
General Motors case. While this involves a serious economic threat 
to more than 1 million shareholders of the two companies—your con- 
stituents and mine—similar cases will follow. Mr. Bicks told the 
Finance Committee that the Justice Department has “several pend- 
ing cases, besides this, the resolution of which might be aided by 
removal of tax barriers to divestiture.” 

Even the Justice Department, however, based a final objection to 
S. 200 as originally amended on an aspect of the Du Pont case. The 
Department said that S. 200 would permit a secondary pass through 
of General Motors stock which would leave certain stockholders with 
8 percent of the motors stock, and this “would not serve those pur- 


is 
= 
ae: 


10 TAXATION OF EXCHANGES 


poses of equitable relief” which the Department has asked of the 
courts. 

Of course, Mr. Chairman, I doubt if this 8 percent is an accurate 
figure. I think it is a great deal less than 8 percent. An attempt 
has been made to meet even that objection, Mr. Chairman, by Con- 
gressman Simpson in H.R. 8126. The bill requires that the antitrust 
decree ordering divestiture must recite that the result of the distri- 
bution will not be to lodge control of the oy i whose stock 
is distributed in any defined group of shareholders who are likely to 
act together in a manner contrary to the policies of the antitrust 
laws. 

As the popular song from Oklahoma tells us, Mr. Chairman, the 
new bill has “gone about as far as we can go” to meet every expressed 
eriticism of the original bill’s provisions, ‘but I am perfectly willing 
to cooperate in making other changes if they will assure the basic pur- 
poses of this measure. 

I am informed that other witnesses will discuss in detail the prece- 
dents for action on this problem, the Du Pont-General Motors situa- 
tion, and similar aspects. A final word, however, might be said about 

suggestions that Congress should await a decision by the courts in 
the Du Pont c: ase before taking up this bill. 

First, a court decision favorable to stockholders of the Du Pont 
Co. and the General Motors Corp. would not solve the broad prob- 
lem which is here presented to Congress. The courts may protect 
the interests of this group of stockholders by rejecting the Justice 
Depart ment’s demand for divestiture, and ordering some other rem- 
edy, but the courts cannot change the tax laws. In fact, the Justice 
Department has asked the district court to ignore tax consequences 
of any decree on the ground that this is properly something for Con- 
gress to determine. 

Second, the Justice Department did not agree with the suggestion 
of the chairman of the Senate Finance Committee that. its divestiture 
plan be amended so that a year would elapse following entry of final 
judgment. before the stock distribution would begin. Citing testi- 
mony that such a waiting period would add to chaotic m: arket condi- 
tions in stocks of the two companies, the Department added : 

Moreover, 2 years have already passed since the Supreme Court’s decision in 
this case. Relief hearings have just been concluded. Any decision by the dis- 
trict court is yet tocome. Even after such decision (it is) still possible (there) 
might be further appeal. In these circumstances, we could not agree to any 
added delay in effectuating that relief needed to remedy the violation found by 
the Supreme Court. 

In fact, one reason this Department favors appropriate legislation to remove 
tax barriers to divestiture is that the time needed to effectuate relief here 
could be shortened, and shortened considerably—rather than deferred. More 
broadly, need for such appropriate legislation stems not only from this case, but 
from anticipated benefits to our overall enforcement program. 

The junior Senator from Delaware indulges in the hope, Mr. Chair- 
man, that this committee and the Congress will agree the time for 
action is now. 

May I again, Mr. Chairman, sincerely thank you and your distin- 
guished colleagues for granting me the opportunity of presenting this 
statement. 

The CHarrMan. Senator, may I take occasion to thank you for vour 
very clear statement in support of your reasons for believing that H.R. 
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8126 should be passed by the Congress. It has been a very helpful 
statement to the committee and I am sure everyone joins me in thank- 
ing you for it. 

Are there any questions of Senator Frear ? 

Mr. Simpson ? 

Mr. Stmpson. Senator Frear, I want to take this opportunity of 
thanking you for coming to the committee and for the clear presenta- 
tion you have made. I would also express appreciation for the work 
you did in the other body on behalf of this type of legislation. 

As you point out, it is far broader than legislation applicable te 
any one case or corporation or a group of stockholders. It is an area 
in which the Treasury Department and the Department of Justice are 
working jointly in supporting legislation which will enable the better 
operation of our existing antitrust laws in this entire field oe 
the question of stockownership, one corporation of another. I thin 
that is a proper viewpoint to take. 

With respect to the legislation just one brief series of questions. 
Traditionally, we tax no one, as I understand it, in our taxing field 
with respect to stockownership unless the owner sees fit to create the 
situation imposing a tax, namely, he sells his capital asset. 

Senator Frear. That is certainly true, and of course the capital rate 
applies under that condition. 

Mr. Stwpson. That is a voluntary sale on the part of the owner. 

Senator Frear. Yessir. 

Mr. Stmpson. And that which gives rise to this legislation is because 
the Government through the operation of its laws has seen fit to direct 
the transfer of ownership without the concurrence of the owner. 

Senator Frear. Yes. I certainly think the owners do not desire 
this divestiture. At least there has been no expression received in 
our office from one of the hundreds of thousands of stockholders, 
Congressman Simpson. I think your words, expressing the reason for 
passage of this bill, are very superior to the ones I have mentioned and 
Iam happy, Congressman Simpson, that you have taken this position 
on this legislation. 

Mr. Simpson. Under this legislation a tax will be paid upon the 
receipt of the stock based upon the acquisition cost of the stock, 
referring to one case we have in mind, by the Du Pont Corp. 

Senator Frear. Yes, Congressman. The bill provides that it would 
be the lesser of the cost of acquisition by the distributing corporation 
or the fair market value. 

Mr. Stmpson. And so, therefore, at the time of the first voluntary 
sale on the part of the then owner of the stock, he would of course be 
required to pay a tax at the capital gain rate, which is the customary 
rate applied to stock transfers on the difference in value between the 
acquisition cost and the selling cost. 

Senator Frear. Yes. As I understand it, of course, the Du Pont 
stockholder would have to establish his cost as it pertained to the cost 
of the distributing corporation, in this instance the Du Pont Co., and 
then when that stock was sold he would pay the difference, at capital 
gains rate, between that and his sales price. The original cost ‘o him 
would take an ordinary income rate. 

Mr. Simpson. Therefore, what in fact we are doing here is renewing 
that which you and I understand to be the policy, namely, that a person 
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is not taxed with respect to stock transfers unless he wants to divest 
himself of his security. 

Senator Frear. Yes. That is present law, Congressman. 

Mr. Staeson. Thank you very much. 

The Cuarrman. Are there any further questions? 

Mr. Ikard will inquire. 

Mr. Ixarp. Senator, I have been interested for some time in the 
impact of our revenue laws upon involuntary conversions, although in 
this instance it is not a conversion in that, as I understand it, there is 
no forced sale, but there is a forced divestiture or a transfer. As I] 
understand from Mr. Simpson’s questions to you, actually this proposal 
would merely mean that an individual taxpayer would pay a tax on 
the acquisition cost and take that as his basis. Am I right on that? 

Senator Frear. The acquisition cost to the distributing corporation 
if that be lower than the fair market value. 

Mr. Ixarp. Therefore, in effect all that you propose would be to 
impose a limited tax on the stockholder in order to place him in the 
same position as the original holder, the corporation in the case that 
we are discussing here, and to the point that he would not be penalized 
through some involuntary divestiture on the part of the original 
owner of the stock, something over which he had no control and was not 
a party to. 

Senator Frear. That is a very accurate statement, Congressman 
Ikard. 

Mr. Ixarp. That would seem to me analagous to the situation in 
which the Congress acted last year. I believe it was the Senate amend- 
ment to the so-called Mills bill or the Technical Amendments Act we 
acted on during the last Congress whereby there was, in my judgment 
at least, an analagous situation with respect to real estate in which there 
was a condemnation of some sort and involuntary conversion. Even 
though, as I understand the same technical aspects would not apply in 
this case, asa matter of principle it is pretty much the same thing, is it 
not 

Senator Frear. I would certainly agree that I think we have a like- 
ness in the principle. 

Mr. Ikarp. I believe that is all. 

The Cuamrman. Any further questions? 

Mr. Mason will inquire. 

Mr. Mason. Senator, 2 years ago this committee acted favorably 
upon H.R. 7628, a bill introduced by myself, which contained the same 
= and the same objective as this bill, only dealing with anti- 
trust decree in connection with hotel property, real estate property. 

The committee having acted favorably upon the same objective and 
the same principle that is involved here and did it in the face of oppo- 
sition by the Treasury at that time and the Attorney General’s Office, 
if the Treasury and the Attorney General’s Office come around to 
seeing the light perhaps there won’t be strenuous objection to this bill 
as there was to my bill 2 years ago. I wonder if you would have any 
objection to amending this bill to make it have more general objective 
than just to apply on this stock transfer business. 

Senator Frear. Mr. Mason, I am very sympathetic to the bill you 
mention, H.R. 7628. And I am still as sympathetic now as I was 2 
years ago when I voted for its adoption on the Senate side. I feel as 
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though there are some differences, Congressman, between Representa- 
tive Simpson’s bill and H.R. 7628. I would, however, be delighted 
to work in conjunction with you, Congressman Mason, in any way that 
we may be of benefit, sir. 

Mr. Mason. Thank you, sir. 

That is all. 

The CHarrMan. Are there any further questions / 

If not, again, Senator, we thank you for bringing to us this discus- 
sion of H.R. 8126. Your statement I am sure will be most helpful to 
the committee. Thank you, sir. 

Senator Frear. Thank you, Mr. Chairman. 

The CuatrMan. We will now hear from our colleague the Honorable 
Harris B. McDowell, Jr., who represents the State of Delaware. 

We welcome you, Mr. McDowell, and you may proceed as you see fit. 
Mr. McDowenx. Thank you, Mr. Chairman. 


STATEMENT OF REPRESENTATIVE HARRIS B. McDOWELL, JR., OF 
DELAWARE 


Mr. McDowett. Mr. Chairman, I want to thank you and the mem- 
bers of the committee for holding these hearings on the legislation I 
have sponsored, H.R. 8231, to relieve the holders of Du Pont stock of 
the payment of income tax upon receipt of shares of General Motors 
stock, 

This legislation was made necessary by the demand of the Depart- 
ment of Justice that the Du Pont Co. Lstribute its General Motors 
stock to these stockholders. Under present tax law, the General Mo- 
tors stock so distributed would be taxable to each individual stock- 
holder as ordinary income at full market value, so that he would pay 
a heavy tax penalty for the doubtful privilege of holding his invest- 
ment in two pieces instead of in one. 

When a company is required by the Department of Justice to dis- 
tribute the stock which it holds in another company, the stock is tax- 
able as a dividend at ordinary income rates when and if the amount of 
stock held in the other company is less than 80 percent. 

The point to bear in mind, and certainly the point that induced me 
to introduce H.R. 8231, is that the Du Pont stockholders will realize 
nothing of economic value through the distribution of General Motors 
stock. The stockholder will have two stock certificates in place of the 
one he has had all along but their combined value will be the same as 
the one he has owned from the beginning. 

If the courts accept the plan put forward by the Justice Department 
as a consequence of the Supreme Court’s decision in the Du Pont- 
General Motors case, the Du Pont stockholders would be subjected— 
supposing the relief afforded by my bill, H.R. 8231, were not granted— 
toa tax penalty estimated at close to $1 billion. 

But this would not be the only loss which would be sustained pur- 
suant to carrying out the Justice Department proposal. 

Sales of the newly-acquired General Motors stock by a trustee and 
sales of Du Pont stock to escape the tax impact of the distribution 
could severely depress the market value of both stocks. The sufferers 
here would include banks, pension trusts, colleges and universities, 
insurance companies, labor unions, and charitable institutions. 
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My bill, H.R. 8231, would not afford relief to the Du Pont Co. or the 
General Motors Co. at the expense of the taxpayers. It would only 
prevent an unjust tax penalty which would be imposed upon holders 
of stock in the Du Pont Co. as well as upon shareholders of other cor- 
porations which may be subjected to antitrust proceedings in the years 
ahead. 

I have long been aware of the need for legislation to meet the prob- 
lem created by the Government’s antitrust suit against the Du Pont 
Co. 

Senator Frear, of Delaware, fortunately, pioneered the development 
of legislation, S. 200, in the Senate which is similar to the bill I have 
introduced. 

Like myself, Senator Frear has been keenly aware of the fact. that 
the proposal by the Department of Justice affects 200,000 Du Pont 
stockholders, of whom 50,000 are Du Pont employees. Some 16,000 
Du Pont stockholders live in the State of Delaware which I have 
the honor to represent. In addition to this, there are over 700,000 
stockholders of the General Motors Corp. The savings of all of these 
thousands of people, through no fault of their own, will all be seri- 
ously impaired if the legis] ation which I have sponsored i is not adopted 
by the Congress. Yet they have been guilty of no breach of the lew, 
they have committed no offense. The only thing they have done is 
to invest their savings in the Du Pont and General Motors companies. 

I am concerned then, as we all are here this morning, in seeing to it 
that justice and equity are shown in this case as in all other cases. 

It seems to me that there is a fundamental principle involved here. 

It is simply a question of justice not just to one person but to nearly 
a million people—and not only in the State of 7 ain are, but in every 
State and in every congressional district in our great Nation. 

It is clear that there is nothing in the objectives of the antitrust 
laws, indeed, there is nothing in reason or justice, which will be served 
by the imposition of the penalty which will occur if corrective legisla- 
tion such as my H.R. 8231 is not adopted. 

In considering this problem, the only question in my mind was what 
type of legislation would best protect these stockholders, consistent 
with the public interest. 

I have had the opportunity to review the record of the recent. hear- 
ings held by the Senate Finance Committee on S. 200, a bill for pro- 
tection of stockholders introduced by Senator Frear. I have studied 
the statements made on behalf of Du Pont stockholders by Senator 
Frear, by Crawford H. Greenwalt, president of the Du Pont Co., and 
by Andrew J. Dallstream, attorney appointed by the court to repre- 
sent the interest of Du Pont stockholders in the antitrust proceedings. 
T have also studied the comments on S. 200 made by representatives 
of the Department of Justice and the Treasury Department, and have 
considered the views presented by representatives of the American 
Bar Association, the Chamber of Commerce of the United States, and 
other interested parties. 

The record of the hearings confirms my belief that legislation to 
amend the tax laws is appr opriate and necessary. W hile differences 
of opinion were expressed at the hearings, most of the objections to 
S. 200 as originally written did not take issue with the merits of the 
proposal, but were concerned with safeguards to prevent possible 
abuses that might arise in future cases. 
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The legislation I have introduced is equitable and serves the best 
interests of all concerned. It would prevent the imposition of a cruel 
and unwarranted tax penalty on stockholders; it would strengthen 
enforcement of the antitrust laws by removing tax barriers from 
divestiture as an antitrust remedy ; it has adequate safeguards against 
abuse. 

This legislation is fair and just, and has ample precedent. 

I would like to include the following items as part of my remarks. 

The CnamrmMan. Without objection, they will be entered in the rec- 
ord at this point. 
(The items referred to above are as follows:) 


THE DoMINICK Fun», INC., 
New York, N.Y., June 25, 1959. 
Re Senate bill No. 200, Frear bill. 


Hon. Harris B. McDowELL, Jr., 
House of Representatives, Washington, D.C. 

DeAR Mr. REPRESENTATIVE: We are writing to you, and to each other Member 
of Congress, to urge your support of Senate bill No. 200. If enacted, this measure 
would exempt from tax the distribution by the Du Pont Co. of its holdings of 
General Motors’ common stock. On this particular issue we speak with more 
than 4,600 voices, since we have over 4,600 stockholders, with registered addresses 
in 48 different States and the District of Columbia. 

As you know, the Supreme Court held in 1957 that Du Pont ownership of 23 
percent of General Motors’ stock violated the antitrust laws. The Department of 
Justice is currently urging Mr. Justice LeBuy, in the Federal district court in 
Chicago, to order that Du Pont distribute its General Motors holdings among 
its own stockholders. The Internal Revenue Service has ruled that such a 
distribution, if made, would constitute fully taxable dividend income to the 
recipient Du Pont stockholders, measured by the value of the General Motors’ 
stock received. 

Such a tax would impose a heavy penalty upon countless persons of modest 
means, and particularly on those who own Du Pont stock indirectly through 
ownership of shares in regulated investment companies. As of December 31, 
1958, 82 investment companies owned an aggregate of 489,000 shares of Du Pont 
common, thus making it the 10th largest holding, in dollar value, of the invest- 
ment company industry. 

To illustrate the impact of the tax burden, consider the position of this com- 
pany. We own 2,500 Du Pont shares. We pay no Federal income tax, because 
this company qualifies under subchapter M of the Internal Revenue Code, and 
distributes to its stockholders all of its net income and realized capital gains. 
If we were to receive dividends upon our Du Pont holdings in the medium of 
General Motors’ stock, we would pass on to our own stockholders both the Gen- 
eral Motors’ stock and the tax liability relating thereto. The mechanical prob- 
lem involved in dealing with fractional shares is frightening enough, but the tax 
burden upon our stoskholders is even more-so. 

In 1935, when Congress adopted the Public Utility Holding Company Act, it 
expressly provided that distributions made pursuant thereto would be exempt 
from income tax. Again, in 1956, a similar provision was enacted in the Bank 
Holding Company Act. Thus, Congress had twice expressly provided for tax 
exemption, where involuntary distributions of securities were required to com- 
ply with congressionally expressed public policy. The moral and equitable is- 
sue here involved is indistinguished from the one contemplated by Congress in 
the earlier statutes. 

As we understand it, both Du Pont and General Motors would accept the 
Justice Department plan for divorcement, if the dividend distribution is im- 
munized from income tax. We believe you will agree that the whole Du Pont- 
General Motors controversy has already occupied too much of the time and 
effort of some of the country’s ablest management talent. We submit there- 
fore that promptness in enacting the Frear bill is almost as important as the 
“3% of enacting it. We strongly urge your vigorous support of Senate bill 
No, 200. 

Respectfully submitted. 

THE DomINIcK Funp, INc., 
A. Varick Strout, President. 
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Horse SHOE HILL, 


Hockessin, Del., July 16, 1959. 
Hon. Harris B. McDowE Lt, 


Congressman at Large for Delaware, 
House of Representatives, Washington, D.C. 


Dear Mr. McDOweEL LL: In May of this year we corresponded about the need for 
the Frear bill 8. 200 to protect holders of Du Pont stock against certain tax 
losses. The need might be described as follows. In 1957, the Supreme Court 
decided that ownership by the Du Pont Co. of 23 percent of the stock of Genera] 
Motors involved a tendency toward monopoly. The Court directed that the 
Federal district judge in Chicago should determine a remedy to this monopoly 
tendency. Subsequently, the Justice Department and the Du Pont Co. registered 
proposals for this purpose with Judge Walter LaBuy, and it is now expected that 
a judgment may be delivered in this case later this year. Naturally, the terms 
of the judgment can not be known before it is announced. 

Under the specific remedy proposed by the Justice Department and under 
variants of that plan, it has become clear, however, that holders of Du Pont 
stock would become subject automatically to harsh and confiscatory taxation, 
although having no true liability for such taxation. Tax liability would occur 
under the Justice Department plan if the view of the Treasury Department were 
upheld that stock distributions as proposed are subject to ordinary income tax. 
Thus, while the suggested divestment would simply involve title transfer of stock 
assets already effectively owned by Du Pont stockholders, studies show loss as 
U.S. taxes would exceed 50 percent of the face value of the General Motors stock 
involved. In my case, for example, the loss seems likely to be about 32 percent 
of the distribution—no regard being taken of additional capital loss should 
stock values decline during the period of distribution as most authorities expect. 

This is not the first, and probably not the last case where stockholders can 
incur severe tax liability under court-decreed divestments. The Du Pont case 
is bringing this matter to a head, but is by no means a measure of the full need. 

The stcok of Du Pont is one of the traditional American investment issues. 
There are few stocks more widely held for employment of the assets and savings 
of persons of small and large means, colleges, churches, charitable organizations, 
and financial corporations. There are substantial numbers of persons who have 
the main part of their life savings in Du Pont stock. Under these conditions, 
the confiscatory nature of a heavy windfall tax on this group should not be dis- 
guised as called for under the broad public interest. 

Of particular concern is the presumption of the Treasury Department, the 
windfall beneficiary of the above taxes, which recently advised the House Ways 
and Means Committee that no near-term need exists for legislation to protect 
Du Pont and other stockholders. I feel sure you ean appreciate that this bureau- 
cratic view could be quite harmful to individuals, institutions, and groups on 
whom the present law would load these taxes. Earlier congressional action 
recognized and blocked this type of public penalty in the bank and public utility 
company areas. 

Won't you transmit this view to Representative Mills and the Ways and Means 
Committee which I believe is scheduled to hear again on the Simpson bill shortly. 
With thanks for your interest and help. 

Sincerely, 
COLLINS THOMPSON. 


Mr. McDowe t. I deeply appreciate the cordial and friendly hear- 
ing you have given me. 

The Cuamman. Thank you, Mr. McDowell, for coming here and 
giving us your views. 

Our next witness is the Honorable Robert A. Bicks. 

Mr. Bicks, identify yourself for the record by giving us your full 
name and the capacity in which you appear. 

Mr. Bicxs: Mr. Chairman, my name is Robert A. Bicks. I am 
acting Assistant Attorney General in Charge of the Antitrust Divi- 
sion, Department of Justice. 

The Cuarrman. We are pleased to have you, Mr. Bicks, and you 
are recognized to proceed in your own way without interruption. 
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Mr. Bicxs. Mr. Chairman, I pray your leave to read a short state- 
ment for the record, if I may. 
The Cuarrman. You may proceed. 


STATEMENT OF ROBERT A. BICKS, ACTING ASSISTANT ATTORNEY 
GENERAL, ANTITRUST DIVISION, DEPARTMENT OF JUSTICE 


Mr. Bricks. I appear this morning, in response to your chairman’s 
letter to the Attorney General, dated July 7, 1959, to present this De- 
partment’s views on H.R. 7361 and H.R. 8126. Both measures would 
diminish present tax barriers to effective antitrust relief. 

Treating these bills, my plan is (1) to underscore our interest in 
stepping up antitrust enforcement effectiveness by cutting down tax 
obstacles to prompt and effective antitrust relief. (2) To meet this 
need for improving enforcement effectiveness, just how would pend- 
ing measures alter existing law? Finally, (3) to insure that these 
measures might be employed only where necessary to achieve our 
common goals of free enterprise competition, what areas for change 
in the pending bills might this committee wish to consider? 


I, THE NEED FOR LOWERING TAX HURDLES TO APPROPRIATE ANTITRUST 
REMEDIES 


Congress has specified that a finding of violation, in any Govern- 
ment proceeding under Clayton Act section 7, requires divestiture of 
properties illegally acquired. And, in Sherman Act cases, courts 
are granted wide equity powers, in their sound judgment, to order 
divestiture. For a “public interest served by such civil suits is that 
they effectively pry open to competition a market that has been closed 
by defendant’s illegal restraints. If * * * [a] decree accomplishes 
less than that, the Government has won a lawsuit and lost a cause” 
(International Salt Co.v. United States, 332 U.S. 392, 400.) 


* * * A proper regard for the vast interests of private property which may 
have become vested as a result of the acquisition * * * without any guilty 
knowledge or intent in any way to become actors or participants in the wrongs 
which we find to have inspired and dominated the combination from the 
beginning. 


Nevertheless, the courts may be reluctant to grant divestiture, deem- 
ing it “harsh”? and “an extraordinarily difficult and expensive under- 
taking.” 


Underscoring the depth of this view, the report of the Attorney General’s 
Committee To Study the Antitrust Laws (Mar. 31, 1955, p. 354 and p. 354, 
footnote 13), pointed out that “over the 60-odd years of Sherman Act history, 
courts have in only 24 litigated cases entered decrees requiring divorcement, 
divestiture, or dissolution.” Since 1938, Congress has granted three Govern- 
ment agencies rights of divestitude in furtherance of particular congressional 
policies. The Securities and Exchange Commission in enforcing the Public 
Utility Holding Company Act (15 U.S.C., sec. 1081), ordered 922 divestitures 
involving $13 billion in assets (Securities and Exchange Commission’s 24th An- 
nual Report, dated June 30, 1958), the Federal Communications Commission 
enforcing its duopoly and maximum station regulations (15 U.S.C., see. 1071), 


1Timken Roller Bearing Co. v. United States, 341 U.S. 593, 603 sie}? 

2 United States v. General Electric Co., 115 F. Supp. 835, 870 (D.M.J. 1953). Similarl 
note the Supreme Court dissent in the International Boxing Club cases decided Jan. 12, 
me which agreed that a violation had occurred but challenged the resulting divestiture 
order as drastic. 
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61 divestitures, and the Federal Reserve Board enforcing the Bank Holding 
Company Act (15 U.S.C., sec. 1101-7), 5 tax certificates (accompanying divesti- 
ture) in 3 years. The Public Utility Holding Act (15 U.S.C. 79), had been 
enacted some 4 years prior to the passage of tax legislation which was requested 
by the Securities and Exchange Commission. In an appearance before a com- 
mittee hearing on such tax legislation, then Chairman of the Securities and 
Exchange Commission, Mr. Justice William O. Douglas, said: “* * * our big 
job at the Commission is to put the private utility house in order. We think 
we can do it expeditiously and constructively if this tax barrier is removed. 
* * * We down at the Commission do not desire to put the gun at the head 
of a utility company and say, ‘transfer these,’ and then to have another branch 
of the Federal Government collect $2 million or $1,000, or $250,000 as the result 
of doing what we are forcing it to do” (hearings on H.R. 9682 before the Com- 
mittee on Finance of the U.S. Senate, 75th Cong., 3d sess., pt. 12, Mar. 30, 1938, 
at p. 73). 

And, courts are obliged to consider, among other factors, United 
States v. American Tobacco Co., 221 U.S. 106, 185 (1911). 

Reflecting such concern, courts may tend increasingly to adopt the 

view in United States v. Minnesota Mining and Manufacturing Co. 
et al. (90 F. Supp. 356 at 358), denying Sherman Act divestiture 
when substantial taxes would accrue, because— 
* * * the Congress has been content to allow taxpayers who have been accumu- 
lating capital gains to postpone pretty much to their own convenience the date 
when they realize those gains for tax purposes and make the appropriate account- 
ing to the internal revenue officials. 

That, incidentally, is the point Congressman Simpson was making. 
Generally, that is the law. 

In light of such precedents, appropriate alteration of present tax 
consequences could, as a general rule, increase the likelihood of divesti- 
ture relief and simplify as well as speed effectuation of such remedy. 

Bear in mind. the 1890 Sherman and the 1914 Clayton Acts, the 
basic antitrust statutes, became law before the income tax was a 
reality. And the landmark antitrust cases—dissolving illegal trusts 
and monopolies via divestiture—were largely a product of an era 
marked by no income tax or much lower tax rates. Indeed, there is 
real basis for concluding that some benchmark antitrust divestiture 
cases listed in attachment A, which I submit for your record, if I 
may, Mr. Chairman, might well not have been decreed had today’s 
tax rates prevailed. 

I think it is important that we document quite specifically this 
measure’s general application. There is no question that the Du 
Pont-General Motors litigation has pointed up this problem, thrust 
the tax barriers to effective and prompt divestiture uppermost in our 
mind. But it is equally true that this sort of proposal has signifi- 
cance away beyond this particular litigation. And it is to document 
that significance, chapter and verse, that I would like to put these 
examples in the record. 

The Cuatrman. Mr. Bicks, is that attached to this statement ? 

Mr. Bricks. No, sir. 

The CHatrman. Without objection, that will be included in the 
record, and without objection this entire statement, including your 
references, will be included in the record. 

Mr. Bricks. Thank you, Mr. Chairman. 

Conversely, some recent cases where prayers for divestiture were 
denied—listed in attachment B—may well be explicable, in part at 
least, by the tax consequences of relief sought. 
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So it is that we welcome the precedent-making inquiry of this 
committee and the Senate Finance Committee into the relation be- 
tween our tax policy, designed to raise revenue, and our antitrust 
policy which, as the Attorney General’s Committee To Study the 
Antitrust Laws put it (Mar. 31, 1955, p.2)— 

* * * is a distinctive American means for assuring the competitive economy on 
which our political and social freedom under representative government in part 
depends. 

With such factors uppermost, as the dean of the Yale Law School 
put it, lowering tax hurdles to effect antitrust relief would be— 

* * * an important forward step in antitrust policy. It should materially 
strengthen antitrust enforcement programs, by weakening the present con- 
spicuous resistance to decrees which really bust trusts. * * * Surely the tax 
laws should not encourage concentration and discourage or even penalize de- 
concentration especially when deconcentration is required by a court or Commis- 
sion order.* 

_ Reiterating this view, Deputy Attorney General Walsh wrote the 
Senate Finance Committee on May 25, 1959— 

* * * we are concerned with improving the effectiveness of divestiture as an 
antitrust remedy. To this end we would welcome * * * any proposal which 


would aid antitrust enforcement generally but at the same time insure that tax 
benefits could not in any case frustrate rather than further competitive objectives. 


II. TO MEET THE NEED FOR IMPROVING EFFECTIVENESS, HOW WOULD 
PENDING MEASURES ALTER EXISTING LAWS? 


(a) Existing law 


Under existing law* when a corporation (the “distributing cor- 
poration”) distributes to its shareholders stock of another corporation 
(the “controlled” corporation) whose voting stock is at least 80 per- 
cent owned by the distributing corporation and the distribution other- 
wise meets the statutory requirements, provision is made for non- 
recognition of gain to the shareholder-recipient. Otherwise where 
the stock to be distributed represents less than 80 percent, individual 
shareholders receiving such distributed stock must report as a divi- 
dend, taxable at ordinary inceme tax rates, the fair market value of 
the distributed stock (to the extent of the distributing corporation’s 
~arnings and profits). 

On the other hand, corporate shareholders who receive such dis- 
tributed stock under conditions not qualifying for nonrecognition of 
gain are taxed, not on the fair market value of the distributed stock, 
but on the original cost of the stock to the distributing corporation.* 
And, in addition, unlike the individual stockholder, the corporate 
holder receives an intercorporate dividend tax credit of 85 percent.® 

As a result (in sharp contrast to the individual distributee who 
pays an income tax measured by 100 percent of the market value of the 
distributed stock) the maximum tax due from a corporate distributee 
is 7.8 percent (52 percent of 15 percent) of the original basis of the 
property held by the acquiring corporation. . 


*Letter from Eugene V. Rostow, dean of the Yale Law School, dated May 29, 1959, to 
Senator Harry F. Byrd, chairman of the Senate Finance Committee. 

‘26 U.S.C. 355. 

5 26 U.S.C. 301. 

U.S.C, 243. 
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(6) H.R. 7361 


Altering existing law, H.R. 7361 specifies that when “divested 
stock” is distributed “then no gain or loss shall be recognized to (and 
no amount shall be includible in the income of) such shareholder 
on the receipt of such divested stock.” The shareholder’s basis for 
his stock in the distributing corporation is to be allocated between 
such stock and the “divested stock” received. And he would pay a 
tax—a capital gains tax—only if and when he sells either stock. 
“Divested stock” is defined as “stock which is the subject of a judg- 
ment, decree, or other order of a court or of a commission or board 
authorized to enforce compliance in a suit or other proceedings 
brought by the United States or such a commission or board under 
the Sherman Act * * * and the Clayton Act * * *,”* or both. 


(c) H.R. 8126 


In contrast, H.R. 8126 would impose an income tax on distribu- 
tion of “divested stock” (defined as in H.R. 7361). However, this 
income tax would be measured—not, as under present law, by the 
fair market value of stock distributed—but instead by the basis of 
the stock to the distributing corporation. 

Thus, the intercorporate dividend credit aside, this bill would grant 
individual distributees the same tax treatment presently accorded 
corporate recipients. The basis of the divested stock to the stock- 
holder recipient would be determined by allocating the basis of his 
stock in the distributing corporation between that stock and the dis- 
tributed stock increased by “the amount which was treated as a divi- 
dend and the amount which was treated as a gain from the exchange 
or sale of property.” Thus, the stockholder’s basis is increased by the 
taxable income he has received at the time of receipt of the divested 
stock.® 

In light of this brief sketch of existing law in the two bills, what 
areas would we suggest this committee might wish to consider in 
altering essentially the form of bills, although maintaining the sub- 
stance ¢ 

On the one hand, the bills would lower tax hurdles to effective anti- 
trust relief. Thus, H.R. 7361 would eliminate completely the indi- 
vidual or corporate income tax presently due on stock distributed via 
an antitrust divestiture order. And H.R. 8126 would substitute for 
existing income tax based on present market value an income tax 
measured instead by the “basis” to the acquiring corporation. This 
measure, then, nat, have primary impact in cases where stock ac- 
quired had increased in value between the time of acquisition and 
distribution. 


7To highlight just how this measure would work in practice, consider, for example, the 
pending Du Pont-General Motors case. Assume (for the sake of ready calculation) each 
present Du Pont stockholder has a $100 cost or “basis” for his Du Pont share. Assume, 
further, a present market value of $250 for each Du Pont share and $75 for the 1.38 shares 
of General Motors stock attributable to each Du Pont share. Were H.R. 8126 enacted, 
each Du Pont -holder receiving General Motors stock would allocate 30 percent of his 
Du Pont basis for $30 as his basis for the distributed General Motors shares and reduce 
his basis on Du Pont pro tanto to $70. Assume, finally, as would likely be true, that on 
distribution of General Motors stock, the market price of each Du Pont share would corre- 
spondingly drop. Then, on sale by each Du Pont holder of his Du Pont and General Motors 
sheen, the same capital gains tax would be due as under present law. 

8 As applied to the Du Pont-General Motors case, this bill would mean that Du Pont 
stockholders would pay a dividend income tax on each share of General Motors received 
measured by Du Pont’s basis for such share, i.e., $2.09 per share. Basis would be calcu- 
lated in the same manner as shown in footnote 7, supra, except that original hypothetical 
basis of $100 is increased by the basis of General Motors shares attributable to that one 
Du Pont share (about $2.88 per share). 
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On the other hand, the language of neither measure contains ade- 
quate safeguards to insure that tax benefits would be available only 
where necessary for effective antitrust relief. Not specified are suff- 
ciently precise guards against granting of benefits in the case of a 
secondary distribution which perpetuated close stock ties between 
the acquired and acquiring corporations. 

One example may highlight this problem. In the pending Du 
Pont-General Motors case, both measures might well spur a distribu- 
tion plan which still left in one group the power to significantly in- 
fluence decisions in Du Pont with an eye toward protecting that 
group’s real financial stake in General Motors. It is to avoid this 
result that the Government’s divestiture plan would require that a 
trustee sell Du Pont’s General Motors stock allocable to Christiana 
and Delaware and Delaware’s stockholders. 

For, were distribution allowed to stockholders of Delaware and 
Christiana they would end up with roughly 8 percent of General 
Motors stock—a bloc several times larger than that held by any 
other group. Thus, the goal of the entire relief proceeding might 
be thwarted. 

As the Supreme Court put it in the Union Pacifie Ry. Co., et al. 
(226 U.S. 470, 476-7) case many years ago, striking down a relief plan 
involving distribution of an acquired railroad company’s stock to the 
acquiring company’s stockholders : 

In considering these questions we must bear in mind not only the number of 
stockholders, but the character of the distribution of the stock among them * * * 

The main purpose of the act is to forbid combinations and conspiracies in 
undue restraint of trade or tending to monopolize it, and the object of proceed- 
ings of this character is to decree by as effective means as a court may, the end 
of such unlawful combinations and conspiracies. So far as is consistent with 
this purpose a court of equity dealing with such combinations should conserve 
the property interests involved, but never in such wise as to sacrifice the object 
and purpose of the statute. The decree of the courts must be faithfully executed 
and no form of dissolution be permitted that in substance of effect amounts 
to restoring the combination which it was the purpose of the decree to termi- 
nate. 

Again, to the same effect, as the Supreme Court put it in /nter- 
national Salt (332 U.S. 392, 400), it is: 


* * * contrary to common experience, that a violator of the antitrust laws 
will relinquish the fruits of his violation more completely than the court requires 
him todo. And advantages already in hand may be held by methods more subtle 
and informed, and more difficult to prove; than those which, in the first place, 
win a market. When the purpose to restrain trade appears from a clear viola- 
tion of law, it is not necessary that all of the untraveled roads to that end be 
left open and that only the worn one can be closed. * * * 


‘alling short of this goal, neither measure—to repeat—insures 
against application of tax benefits in the case of a secondary distribu- 
tion which would frustrate rather than further antitrust objectives. 
True, both bills would require that before tax benefits would apply 
there must be a court decree reciting “that such divestiture is necessary 
or appropriate to effect the policies of the Sherman Act or the Clayton 
Act, or both” and “required to reach an equitable judgment, decree, or 
order in such suit or proceeding.” 

Beyond that, as a worthwhile addition, an extremely worthwhile 
addition, H.R. 8126, page 6, specifies that the court decree must also 
recite that— 
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the result of the distribution will not be to lodge control of the corporation 
whose stock is distributed in a shareholder or defined group of shareholders 
likely to act in concert contrary to the policies of the Sherman Act or Clayton 
Act, or both. 

However, such phrasing could place an undue burden on the Govern- 
ment’s opposing an anticompetitive, secondary passthrough of distrib- 
uted stock. Thus, the phrasing “likely to act in concert” suggests a 
pattern of proof akin to a showing of actual conspiracy. 

And the phrasing “lodge control” imposes a standard perhaps even 
stricter than that required originally to prove violation of Clayton 
Act, section 7. That statute, you may recall, bars any acquisition— 
whether or not of control—which threatens proscribed anticompeti- 
tive consequences. 

A more suitable test, we urge, would spur no secondary passthrough 
which would leave in the hands of a stockholder group with real and 
significant influence in one corporation a high financial stake ® in the 
other. 

Thus, present would be some assurance that the affairs of one com- 
pany would not be run with an eye toward competitive advantage for 
that other concern in which the high financial stake is held. 

This standard, I emphasize, would still leave to particular courts 
the determination—in each case—as to whether a secondary pass- 
through would further competitive objectives. Making this determi- 
nation, however, a real and significant influence plus high financial 
stake standard would guard against grant of tax benefits to frustrate, 
rather than further the ends of competition. 

Bevond this problem of safeguards, H.R. 8126 contains one provi- 
sion which seriously limits its utility as an enforcement tool. Thus, 
proposed section 114(2), in H.R. 8126, specifies that stoek— 
not acquired by the distributing corporation more than 5 years prior to the insti- 
tution of the 
antitrust proceeding shall not receive H.R, 8126's more favored tax 
treatment unless— 
the antitrust order recites that in the judgment of the court or Commission or 
Board, as the case may be, the distributing corporation could not have reason- 
ably anticipated that the acquisition of such stock would result in an antitrust 
order requiring its divestiture. 

As a practical matter almost impossible to discern would be what 
the distributing corporation could not have reasonably anticipated at 
the time of acquisition. You have the problem of proving a negative, 
which is an almost impossible thing to do in a court. 

The upshot would be to penalize enforcement effectiveness by either 
denying H.R. 8126’s benefits to all less than 5-year-old acquisitions or 
forcing the United States to wait 5 years after the acquisition before 
moving to challenge its legality. Neither result makes enforcement 
sense. 

This provision’s obvious purpose is to guard against tax avoidance 
by denying H.R. 8126’s benefits to any purchase of a business for the 
purpose of distributing the shares of the acquired company to the 
stockholders of the purchasing concern. 


°U.S. v. DuPont, et al., 353 U.S. 586, 606 (1957). 
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However, we believe this goal can be met by some other means which 
would not limit this measure’s utility as an antitrust enforcement aid. 
Especially so since H.R. 8126 already specifies that its benefits : 

* * * shall not apply to any distribution if the divested stock was acquired 
by the distributing corporation in pursuance of a plan one of the principal pur- 


poses of which is the distribution of the earnings and profits of the distributing 
corporation or of the corporation whose stock is distributed, or both. 


Our point here is really a simple one. We agree that this should not 
be used as a tax avoidance weapon. We just hope you would find some 
other way of safeguarding it without this 5-year limitation because this 
really cuts out an awful lot of cases this might apply to. 

Apart from this 5-year limitation problem, this committee might 
also wish to consider extending H.R. 8126 to non pro rata—as well as 
pro rata—stock distributions. In some instances, non pro rata dis- 
tributions may be essential to achieve effective relief. For example, 
assume a holding company acquires stock in several competing con- 
cerns in exchange for holding company stock. 

Assume, further, such acquisition transgresses the antitrust laws. 
There, effective relief might well require returning to each of the stock- 
holders of the competing concerns stock in their own company held by 
the holding company.”° 

Accordingly, H.R. 8126 should, and H.R. 7361 and indeed, I.R.C. 
section 355 now do, cover both non pro rata and pro rata distribu- 
tions.” 

I call your further attention to footnote No. 11. I believe that is 
just a drafting inadvertence, but I wanted to call the committee’s at- 
tention to it. 

The first section of H.R. 8126, proposed section 1111, does not, I 
think because of a drafting inadvertence, incorporate all of the safe- 
guards that are in every other section. I assume it was meant to, but 
just as an inadvertence didn’t. And I would simply call that omission 
to the committee’s attention. ; 

Conclusion: To meet each of these problems, our hope is that this 
committee might seriously consider amending either of the pending 
measures. This Department pretends to no expertise in the drafting 
of tax legislation or the formulation of revenue policy. However, 
we would be pleased to cooperate with those more experienced in tax 
areas with an eye toward framing constructive amendments. 


See plan of relief adopted in U.S. v. Northern Securities Company, 193 U.S. 197 
(1904) ; 1 Decrees and Judgments 57. 

In addition to these problems, one further difficulty—arising, perhaps, from drafting 
inadvertence : H.R. 8126 would apply not only to a “distribution of stock’’ required by an 
antitrust decree, but also an “exchange of property for stock’ under like circumstances, 
(See see. 1111 of H.R. 8126.) This seems a worthwhile addition. For, in many instances, 
the interest of competition might require that assets illegally acquired be exchanged for 
stock in another company, A court might, for example, decree their disposition to an 
existing smaller competitor. In such circumstances, stock received via exchange must 
later be distributed to the stockholders of the acquiring company that was forced to 
dispose of the assets. Otherwise the violating company might not only retain control 
over the illegally acquired assets via its ownership of the exchanged stock, but also 
acquire control over a competitor. However, as presently written, proposed sec. 1111 of 
H.R. 8126 does not require, as it should, subsequent distribution to stockholders. Nor, 
in these circumstances, is an exchange of property for stock under that section sur- 
rounded with the same safeguards as the bill provides in cases of a distribution of stock. 
See. 1111 of H.R. 8126 should be appropriately amended to insure that stock received 
must in fact be distributed to stockholders and to include safeguards identical with those 
suggested in proposed sec. 1114. 
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For we are ever concerned with improving the effectiveness of our 
antitrust program. With this goal in mind, the Attorney General 
has proposed legislation to provide for a civil investigative demand, 
This would enable access to documentary data, where civil antitrust 
proceedings are contemplated, to enable intelligent decisions on 
whether or not to sue. 

Similarly, we have sought means to learn of insignificant mergers 
before they occur. And finally, the Attorney General requested, and 
Congress has already provided, legislation raising maximum fines in 
Sherman Act cases. 

As part of this effort to seek legislative tools for improving antitrust 
enforcement, our belief is that appropriate legislation lowering present 
tax hurdles to divestiture could spur effective relief. Although this 
Department does not recommend enactment of the pending measures as 
now written, either bill, if appropriately amended to meet problems 
posed by present form, would be of real enforcement help. 

For there is small point in learning of violations, and prevailing in 
court unless effective relief can be promptly secured. And either * of 
these measures, if appropriately amended, could help us do just that.* 

Thank you very much. 

The Cuarrman. Mr. Bicks, did you ask that something other than 
that which we included in the previous request be included in the 
record ? 

Mr. Bicxs. Just the two attachments plus my statements. 

The CHamman. Without objection, all the material requested by 
you will appear in the record. 


“2 Choice between the two might well turn on considerations of symmetry with other 
relevant portions of the tax laws, and other revenue issues. on which the Treasury 
Department’s views might weigh heavily. Commenting on H.R. 7361 (see letter dated 
June 30, 1959, from the Acting Deputy Attorney General to Chairman Mills) this Depart- 
ment deemed “most important” the absence of safeguards to protect against anticompeti- 
_ secondary distributions. This problem would be met by amendment as indicated 
above. 

In addition, our comments, as well as our testimony before the Senate Finance Com- 
mittee, touched on two other issues of lesser importance. These were (1) H.R. 7361's 
failure to discriminate between longstanding and recent acquisitions, and (2) that be- 
cause H.R. 7361 would impose no immediate tax incidence it could, in a few marginal 
mergers, perhaps tip the scales in favor of the merger. 

Though H.R. 8126 meets both these points, it offers practical enforcement help only 
where there is a significant market rise between acquisition and required distribution. 
H.R. 7361, in contrast, would ease effective relief, not only in cases where present mar- 
ket value exceeds basis, but in all cases where divestiture may be required. Accordingly, 
H.R. 7361 would have broader enforcement utility. Thus, either measure would be of 
substantial assistance in obtaining effective relief—and both have enforcement advantages 
and disadvantages. 

8 The pending Du Pont-General Motors proceeding highlights how these measures, if 
appropriately amended, would speed effective relief. In that case the Government's pro- 
posed relief plan would require distribution over a 10-year period. One reason for allow- 
ing 10 years was to enable the Du Pont management, if it so chose, to substitute stock for 
its present level of cash dividends. Thus, Du Pont stockholders would have to pay, 
nee SeNaNS. no more tax than they would without the General Motors stock 

stribution. 

However, passage of either of these measures would enable implementation of the 
Government’s plan, not over a 10-year period, but within 1 year. 

Underscoring the competitive importance of prompt effectuation of Du Pont-General 
Motors relief are the views of a mechanical consultant, end-use development section, sales 
division, Du Pont (proposed Government trial exhibit No. 236, excluded as evidence by 
the court in the relief hearing, but included in the record as an offer of proof), that— 
“There are three fundamental reasons why plastics are important in the automobile 
industry today and why they will grow in importance in years to come. First, plastics 
offer the designer a number of useful properties, in various combinations, not available in 
any other class of materials. Second, the raw materials needed to manufacture plastics 
are in ample supply to meet any foreseeable requirements. Third is the simple element 
of economics.” 

With such factors uppermost, he noted: 

“The idea of a plastic automobile seems to appeal to the imagination of the general 
public. I think a poll would show that most people visualize the car of the future as 
being made from plastic, and I think they are right. The only real question is, how far 
away is the future.” 
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(The documents referred to follow :) 


ATTACHMENT A.—Past ANTITRUST DIVESTITURES WHICH WOULD ENCOUNTER 
Serious HurpLes ToDay 


(1) United States v. Northern Securities Company, 120 Fed. 721 (1903), 
(1 D. & J. 57, 1908, 1938 U.S. 197 (1904)): Northern Securities had acquired 
capital stock of the Great Northern Railway Co. and Northern Pacific Railway 
Co., companies with parallel competing railroad lines between the Great Lakes 
and the Pacific coast. The combination was declared illegal. A decree was 
entered which contained provisions enjoining Northern Securities Co. 
from acquiring additional stock in the two railway companies, from voting any 
of the stock which it held, and from exercising any control over the two railway 
companies, 

The decree further prohibited the Northern Securities Co. from paying any 
dividends to its stockholders so long as it retained the stock of competing rail- 
roads. The decree, however, permitted the stockholders of Northern Securities 
to exchange their Northern Securities stock for the stock of the particular 
railroad which they had exchanged when that company was formed. A di- 
vestiture was thereafter effected in accordance with this plan. This plan of re- 
storing competition was effectively executed by having the holding company 
distribute to its stockholders the stock in the two railroads. The tax conse- 
quences today of such a distribution would, as a practical matter, require that it 
take place over an extended period of years in order to avoid the substantial 
tax liability that would otherwise accrue to individual stockholders. This case 
also forcefully highlights the desirability of incorporating provisions permitting 
a non-pro-rata distribution. 

(2) United States v. Standard Oil Company, et al., 173 Fed. 177 (1909), (1 
D. & J. 136, 1911, 221 U.S. 71, (1911) ) : This was an action involving monopoli- 
zation of all phases of the oil industry. Some 45 companies were controlled by 
Standard through differing percentages of stock interests. Standard’s stock 
interest in each was ordered distributed to the difuse shareholders of Standard. 
Since Standard’s interest in seven of the named companies was less than 80 
percent, those seven distributions, and possibly others, would today be taxable 
to the shareholders at market value of the distributed shares. The addition of 
this tax problem to an already formidible task might well have impaired the 
effectiveness of this decree. 

(3) United States v. American Tobacco Co., et al., 164 Fed. 700 (1908), (1 
D. & J. 162, 1911, 221 U.S. 106 (1911), 191 Fed. 371 (1911) ) : This was an action 
involving monopolization of all phases of the tobacco industry through inter- 
locking stock interests, restrictive contracts, predatory practices, international 
cartels, division of territories, etc. As for cigarette foil, the principal manu- 
facturer was ordered to distribute the share of its 100-percent owned subsidiary 
to its shareholders, American Tobacco owned 60 percent of the principal com- 
pany and was ordered to distribute its dividend shares, and also its shares of 
the principal company to its shareholders. In the case of snuff production the 
principal manufacturer was ordered to create from its assets two new com- 
panies (assets of one to include the stock of one wholly and one partially 
owned subsidiary) ; distribute the stock of these companies to its shareholders; 
sell stocks and bonds of American Tobacco it owned; American Tobacco and its 
wholly owned subsidiary, P. Lorillard, as stockholders of the principal company 
were ordered to distribute the dividend stock through Lorillard and American 
to the shareholders of American. 

Regarding cigars, one manufacturer was ordered to dissolve, a second to sell 
three subsidiary companies to American Tobacco. And, as for cigarettes, besides 
the distributions indicated above, American was ordered to distribute its stock 
interests in a series of other companies to its shareholders. Further, it was 
ordered to create from its assets two new competitors, of a size roughly equal 
to American. Common stock of these companies to be offered for cash sale 
to the common shareholders of American at par. 

The variety of the methods of divestiture utilized in effecting the court’s 
plan of dissolution in this case demonstrates the maximum necessity for per- 
mitting the court flexibility in formulating a decree to effectively restore com- 
petitive conditions in the industry. It is important to note that the court’s 
decree was entered in November 1911, prior to the enactment of Federal income 
tax legislation, and many years prior to the advent of the capital gains tax. 
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It is evident that were present income tax rates applicable at the time, the 
prospects today for persuading a court to order such comprehensive plan 
would be remote. It should be further observed that in order to restore com. 
petitive conditions in the several branches of the tobacco industry the court 
found it necessary to utilize divestitute of stock holdings to underlying stock- 
holders, transfer of assets in exchange for stock, incorporation of various 
assets into separate companies with subsequent distribution of the stock of the 
newly created companies as well as non pro rata distributions. The variety 
of these forms of divestiture, demonstrate that antitrust legislation in this field 
should permit the maximum degree of flexibility in adopting the divestiture 
plan for restoring competition to the particular facts of the industry in question. 

(4) United States v. FE. I. du Pont de Nemours & Co., et al., 188 Fed. 127 
(1911), (1 D. & J. 205, 1913): This was an action involving monopolization 
of the smokeless power industry through various corporate subsidiaries. As 
a preliminary step, five subsidiary companies were ordered dissolved and their 
assets distributed to the parent. Du Pont was then to create two new com- 
panies and distribute the shares of each to its shareholders with named in- 
dividual defendants to receive one-half of their shares as nonvoting through 
the first bona fide sale. 

(5) United States v. Union Pacific Ry. Co., et al., 188 Fed. 102 (1911), 
226 U.S. 61 (1910), 226 U.S. 470 (1912), (1 D. & J. 217, 1913) : Through a sub- 
sidiary, Union Pacific owned 46 percent of the common stock of Southern Pacific 
and used this interest to dominate that company and destroy competition be- 
tween the lines. Because 368 individuals owned 62.8 percent of the stock of 
Union Pacific the Supreme Court (226 U.S. 470) would not permit distribution 
of the Southern shares to Union stockholders. Subsequently, the Court ap- 
proved a plan trading 30 percent of the interest to the Pennsylvania Railroad 
for its Chesapeake & Ohio stock, and selling the rest to the shareholders of Union. 

(6) See also United States v. International Harvester Co., et al. (1 D. & J. 
337, 1914): United States v. Fastman Kodak Co., et al. (230 F. 582, 1916): 
United States v. Swift & Co., et al. (CCH Trade Regulation, Reports, Ct. Dec. 
Supp. VI, par. 6267, 1920) ; United States v. American Telephone & Telegraph 
Co. (1D. & J. 483, 1914) ; United States v. American Thread Co., et al. (1 D. & 
J. 449, 1914) : United States v. National Food Products Corp., et al. (B.Q. 35-261, 
D.C., D.N.Y., Feb. 13, 1926, consent decree). 


ATTACHMENT B 


the Government requested the court to direct that Du Pont and National Lead 
each be required to divest itself of one of the two titanium plants it owned. 
The record disclosed that Du Pont and National Lead together had 91% percent 
of the productive capacity in the pure titanium industry, and 100 percent of 
titanium pigment production, the remainder being divided among two small com- 
panies operating under licenses granted them by one or both of the principals. 
It was found that Du Pont and National Lead participated in an international 
eartel in pooling patents and allocating markets and domestically had utilized 
their patents to control and regulate the manufacture and sale of titanium 
products, all in violation of the antitrust laws. The Supreme Court affirmed in- 
junctive relief but denied divestiture (id. at 853), stating: 

“To separate the operating units of going concerns without more supporting 
evidence than has been presented here to establish either the need for, or the 
feasibilitv of, such separation would amount to an abuse of discretion.” 

Had HR. 7361 been law, the Government could have requested the court to 
require Du Pont and National Lead to create new companies having as their 
principal asset the titanium plants to be divested and the stock of these com- 
panies could then have been spun off to the respective stockholders of Du Pont 
and National Lead without tax incidence. In the alternative, under section 1111 
of H.R. 8126, Du Pont and National Lead could have each been required to 
sell one of their titanium plants to one of the small competitors in the titanium 
field in exchange for stock in such companies which stock would then be dis- 
tributed to the shareholders of Du Pont and National Lead, respectively, again 
without tax incidence. 

See also United States v. Timken Roller Bearing Co., et al., 341 U.S. 593 
(1951) ; United States v. Minnesota Mining and Manufacturing Co., et al., 92 
F. Supp. 947 (1950) ; International Boving Club, et al. v. United States, 358 U.S. 
242 (1959). In boxing, a monopolization of championship boxing matches was 


United States v. National Lead Co., et al., 3832 U.S. 319 (1947): In this case: 
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found and the individual defendants were ordered to divest themselves of their 
interests in various corporations in the interest of restoration of competitive 
conditions. Motion papers have been filed requesting a rehearing on the ground 
that onerous tax consequences will follow the Supreme Court’s decision. 

The Cuarrman. Mr. Bicks, we thank you, sir, for your most helpful 
statement and explanation of the position of Justice with respect to 
the pending legislation. 

Are there any questions of Mr. Bicks? 

Mr. Simpson ? 

Mr. Smrreson. Mr. Bicks, first I want to compliment you for the 
clear manner of your presentation. Understandably, I followed it 
carefully as you went along. I did get something from your presen- 
tation. I want to ask you just a little about that. 

You used the phrase somewhere, and I concluded in general you 
approved of the proposal, “essentially in the form,” implying that 
there were, as you later pointed out, at least two areas which do re- 
quire special attention and in your judgment, possibly redrafting. 

Mr. Bricks. I would hope so. 

Mr. Stmpson. I take it you do not consider either one hopeless ? 

Mr. Bricks. No, I don’t believe so. Consider, for example, the 
j-year point. There is no question all of us have the same goal of 
avoiding uses of a tax avoidance scheme and that probably, 1 think, 
could be treated easily. 

As to the pro rata and nonpro rata, present law allows, where a 
corporation owns 80 percent of another, a nonpro rata distribution 
and there is no reason why this should not. I believe in section 1111, 
which came from the old ABA bill, the safeguards were omitted just 
as an inadvertence because the ABA memo on the subject seemed to 
assume the safeguards were in. 

The secondary distribution, I think, will pose the most. serious 
problem. However, there our suggestion does stick within the frame- 
work of your bill. 

Mr. Srmpson. Yes, I noticed that. 

Mr. Bricks. We would still leave it up to the court. We would just 
like a little less stringent test, a test really that does not impose a bur- 
den on us greater than the present law does. 

Mr. Srmpson. I would feel sure that in due course as we proceed 
with the legislation, as I hope we shall, you would be invited to meet 
with Mr. Stam or others in that area and endeavor to reach words 
which might meet with your complete approval. You would be will- 
ing to do that ? 

Mr. Bicxs. We would not only be willing, but would be happy to. 

Mr. Stmpson. That is all Ihave. Thank you. 

The Cuarrman. Are there any further questions of Mr. Bicks? 

Mr. Bicks, I have always though that a pretty good rule of income 
taxation was to adhere as closely as possible to the thought that the 
impact of taxation on the same amount of income be neutral regard- 
less of the fact that different economic activities were involved in pro- 
ducing the income. 

I am perfectly willing to depart from that basic thought when some 
overriding public policy may in some case call for modifying the tax 
impact or to perform some other service under tax law than to produce 
revenue. 
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Is the tax relief in this area in your opinion, desirable because of 
the overriding public policy dealing with the Clayton Act and the 
Sherman Antitrust Act? 

Mr. Bicxs. I would believe so, Mr. Chairman. But I think for you 
to evaluate that answer requires a bit fuller response than simply my 
conclusion. I believe so because my own belief is that antitrust prime 
significance is as the sole form of Government action designed to ob- 
viate the necessity for Government regulations. Antitrust really is 
our traditional American form for making free markets work. Now, 
it hurts in particular cases. There is no question that it hurts in par- 
ticular cases. And it may hit hard. But our own view is that the 
cost in the long run is outweighed by its benefits to our free enter- 
prise system. Because we have seen in the teachings of history, par- 
ticularly in recent years, among our European friends, countries have 
abandoned our competitive concepts, have lost faith in them, have lost 
confidence in free markets’ ability to work. In those countries the 
demand for government regulations and government nationalization 
has become almost irresistible. It is in this context that I would sug- 
gest, Mr. Chairman, to preserve what really is a distinctive American 
means for preserving free markets and our free enterprise system, 
removal of tax barriers to antitrust divesture might be called for. 

The CuarrMan. Then you feel that special tax relief in this area is 
compatible with the goals of the antitrust laws which impose criminal 
sanctions and provide injunctive procedures ? 

Mr. Bicxs. Not only connate, Mr. Chairman, but would really 
help further them. 

The Cuarrman. Is tax relief more likely to implement the antitrust 
laws because people can enter into consent decrees without fear of ad- 
verse tax consequences, or is it more likely to induce people to run afoul 
of the antitrust laws as a tax avoidance device ? 

Mr. Bicxs. I would think that the present measure goes a lon 
way toward avoiding its use as a tax avoidance device. And we woul 
be ie py of course, to agree to any other means to avoid tax avoidance 
that this committee seeks to propose, except the 5-year one. 

To answer your question directly, I think the former rather than 
the latter. 

The CuarrMan. Do you think it is possible under either version, in- 
cluding ™ amendments that you have suggested, for tax avoidance 
to occur 

Mr. Bicks. Sir, I really think Treasury could answer that a little 
better than I could. My own experience with the probabilities of tax 
avoidance is not sufficiently large to make my answer worth much. 

The Cuarrman. Let me ask you, because I do not quite understand, 
how this section 301 approach meets some of the Justice Department 
objections. Under this approach the amount taxable to the stock- 
holder as a dividend is limited to the lesser of the stock’s fair market 
value or its adjusted basis. 

That is true, is it not? 

Mr. Bricks. It is, sir. 

The CuairMan. Suppose, then, a corporation acquired stock in an- 
other corporation many years ago. Its cost was very low, say 10 cents 
ashare. There was no question of antitrust violation when the stock 
was acquired, let us assume, but suppose that 20 years later the same 
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corporation acquires the stock of a competing corporation in exactly 
the same business at a substantial price, say $100 a share. 

This acquisition re rouny with the ownership of the stock bought 20 
years previously, violates the Sherman Act and the Clayton Act, so 
that the decree is finally entered, either a consent decree or after 
litigation. 

The antitrust laws might be satisfied by the distribution of the stock 
of either corporation, the stock acquired 20 years ago having a basis 
of 10 cents a share or the stock acquired recently at $100 a share. 

Yet, under this section 301 approach if the old stock is distributed 
very small tax will be paid, whereas if the new stock is distributed very 
large tax will be paid. 

Let us assume that both stocks have the same fair market value. 
Here the stockholders would be getting the same kind and amount of 
property regardless of which stock was distributed. The antitrust 
Jaws would be satisfied to the same extent, regardless of which stock is 
distributed. 

Yet, in one case there would be a very large tax and in the other 
case a very small tax. Is that what you want in your effort to enforce 
the antitrust provisions? 

Mr. Bricxs. Mr. Chairman, I would like to answer that question 
completely, and it isnot. I think in the example that you have posed, 
the application of 301 does not have very rational consequences. Obvi- 
ously, the two situations we had in mind were first a very old acquisi- 
tion where, as you pointed out, violations at the time of acquisition 
may have been not really thought of or not very likely. 

In that situation, the equity that Senator Frear was discussing, in 
favor of tax relief, seems a little larger than in the more recent situa- 
tion where the law has become more developed and it is more reasonable 
to assume an awareness of the antitrust risk at the time of acquisition. 
But you, by lumping those two situations in so-called series whereb 
divestiture of either might accomplish the result of litigation, I thin 
obliterate the distinction which gave rise to our support of a 301 
approach. 

The Cuatrman. The allowance of such a situation to rise would not 
be what you would be seeking then, in the way of an instrument for 
better enforcement ? 

Mr. Bicxs. It would not. 

The CuarrmaNn. Is there any distinction for this purpose to be made 
between violations which are deliberate or intentional, and violations 
of the antitrust law which are completely innocent violations, if that 
is possible ? 

{r. Brcxs. I believe it is possible, Mr. Chairman. Frankly, I had 
envisioned that the equitable language in both bills requiring a court 
finding that the granting of these tax benefits is necessary to reach 
an equitable judgment would permit the United States through the 
Department of Justice or the Treasury Department to object to the 

anting of tax benefits, for example, in a particular situation where 

® proceeding was accompanied by a criminal suit and there had 
been a criminal conviction. , 

In that context it might be fair to conclude, as your question sug 
gested, that the violation was intentional. Perhaps in that context 
granting of tax benefits might not properly be held to be equitable. So 
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that I do think that this bill contains some safeguards against benefit 
to the so-called intentional violator. 

But I would go one step beyond that. This bill does not provide 
benefits on the corporate level in any situation, by section 1111, if it is 
appropriately amended. That is where it departs from prior bills 
in this area. This bill seeks only to provide some alleviation of the 
tax burden to individual stockholders, so you get away from benefits 
to the malefactor or the intentional wrongdoer sort of problem that 
you have discussed. 

The Carman. I am somewhat disturbed because I can conceive of 
two situations, where there is an innocent violation and an intentional 
violation. We might impose a tax on the innocent. violator through 
this device and perhaps no tax on the willful violator. That isn’t 
what you seek, is it ? 

Mr. Bricks. No, it is not. 

The CHaimrman. That would be another safeguard that we would 
have to write in then ? 

Mr. Bicxs. I would think the equitable language could be con- 
strued as providing that safeguard. Frankly, I always had so con- 
strued it. But if you wish to make it more specific, we of course would 
have no objection. 

The CuamrMAn. You mean to say that the bill as you suggest it be 
amended can not conceivably apply a tax in the case of the innocent 
violator and no tax in the case of the willful violation? 

Mr. Bicxs. Sir, I cannot conceive of it. 

The CuHairMan. I would not take the time to give you an example 
that I could give you that comes to my mind where just that result 
would occur because you have already told me that you would not 
want it to occur. 

Are there any further questions ? 

Mr. Mason will inquire. 

Mr. Mason. If H.R. 8126 is amended to take care of the flaws that 
you have pointed out, and passed, would it do just these two things! 
Would it facilitate and speed up the antitrust enforcement and at 
the same time alleviate or lighten the tax burden on involuntary 
conversion from a decree mandatory divestiture ? 

Mr. Bricks. It would, sir. 

Mr. Mason. Those two things are really the objectives of this bill, 
are they not? 

Mr. Bicxs. They are. 

Mr. Mason. That is all, Mr. Chairman. 

The Carman. Any further questions? 

Mr. Bicks, I think you will want to correct your statement that you 
made to me just a moment ago, if I understand correctly, when you 
were discussing the effect of section 1111. 

I think your statement is wrong when you say that there is no bene- 
fit at the corporate level under that section. I think you will want te 
reread it. - 

Mr. Bicxs. Mr. Chairman, I think my statement pointed out there 
is now, but I believe that is due to inadvertence in drafting. 

The CHarrMan. Your point is that there should be no benefit. 
Mr. Bricks. That is exactly right. 

The CrHairman. All right, are there any further questions? 
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We thank you, sir, very much for your presenting the views of the 
Department of Justice. I am sure they will be very helpful to us. 
Mr. Bicxs. Thank you, Mr. Chairman, for allowing me the 
rivilege. 
The Crarrman. Our next witness is the Honorable David A. 
Lindsay. 
Mr. Lindsay, we of course know you quite well and favorably, but 
for purpose of this record please identify yourself again. 


STATEMENT OF DAVID A. LINDSAY, ASSISTANT TO THE SECRETARY 
OF THE TREASURY, ACCOMPANIED BY JAY W. GLASMANN, 
ASSISTANT GENERAL COUNSEL 


Mr. Linpsay. Mr. Chairman, I am David Lindsay, Assistant to the 
Secretary of the Treasury for Tax Legislation. On my left is Mr. 
Jay Glasmann, Assistant General Counsel of the Treasury. 

The CuarrmMan. I might take occasion to say this: that I have never 
known of anyone, Mr. Lindsay, that has made any more favorable 
impression on this committee in representing the Treasury Depart- 
ment than you have. You have a knack of being able to disagree 
and still be respected because you disagree without being disagree- 
able. If you want to disagree this morning, we will know that you 
are doing so with no thought of being disagreeable. 

Mr. Linpsay. Thank you, Mr. Chairman. 

The Treasury Department appreciates the invitation to appear be- 
fore this committee to testify on H.R. 8126, introduced by Mr. 
Simpson. This bill would amend the Internal Revenue Code of 1954 
with respect to the taxation of exchanges of property and distribu- 
tions of stock made pursant to orders enforcing the antitrust laws. 

H.R. 8126 would alleviate the impact of the income tax burden 
otherwise imposed where stock or other property is disposed of pur- 
suant to an antitrust order. It would treat as a nontaxable exchange 
certain transfers between corporations of property for stock in obedi- 
ence to an antitrust order. 

It further provides that where a corporation is required to distribute 
stock to its shareholders pursuant to an antitrust order, the distribu- 
tion shall be treated as a dividend to the extent of the lesser of the fair 
market value of the divested stock or its average adjusted basis in 
the hands of the distributing corporation. In other words, the bill 
would apply to individual shareholders in the case of antitrust divesti- 
tures ehtdacially the same rule as now applies to corporate share- 
holders. 

There are certain limitations and safeguards provided under the 
bill which will be discussed later. 

The Du Pont case: 

Particular attention has been focused on H.R. 8126 and similar bills 
at this time because of the proposed divestiture of General Motors 
stock by E. I. du Pont de Nemours Co. 

Briefly stated, the facts of this case are as follows: The Du Pont 
Co. holds 63 million shares of General Motors stock out of a total of 
about 281 million shares outstanding. In June of 1957, the Supreme 
Court held this investment violated the antitrust laws, and returned 
the case to the district court for a determination of “equitable relief 
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necessary and appropriate in the public interest to eliminate the effects 
of the acquisition offensive to the statute.” 

If the court accepts the Justice Department’s plan for carryin 
out the Supreme Court order, all of the 63 million shares of Genera 
Motors stock would be transferred to a trustee. The trustee would be 
directed to distribute about two-thirds or 42 million shares of the 
General Motors stock over a 10-year period to the public stockholders 
of Du Pont. He would be directed to sell over the 10-year period 
the balance remaining for the accounts of two corporate shareholders 
of Du Pont, Christiana Securities, and Delaware Realty, which are 
largely owned by the Du Pont family, and for the account of the stock- 
holders of Delaware who directly own Du Pont stock. The cash 
proceeds of such sales would be distributed to Christiana, Delaware, 
and the stockholders of Delaware. The decree proposed by the De- 
partment of Justice also would require sale by Christiana, over the 
10-year period, of the 535,000 shares of General Motors stock which 
it owns directly. 

The market value of General Motors stock today is in the order of 
$56 a share. Accordingly, the distribution over a 10-year period at 
today’s market amounts to a distribution of stock with an aggregate 
value of over $3.5 billion. 

The magnitude of the proposed distribution raises a question as to 
the impact of the tax laws on compulsory distributions under the 
antitrust laws. 

Under existing tax law, the General Motors stock received by Du 
Pont shareholders would be taxable as a dividend at fair market 
value to individual shareholders and at Du Pont’s cost (less the divi- 
dend received deduction) to the corporate shareholders. The average 
cost to Du Pont of General Motors stock is about $2.10 a share. H.R. 
8126 would limit the amount taxable as a dividend to individual 
shareholders, to $21 per share. The bill would make no change in 
the dividend tax on corporate shareholders. 
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RECENT LEGISLATIVE DEVELOPMENTS 


H.R. 8126 is related in purpose to a bill introduced in the 85th 
Congress, H.R. 7628, and is similar to S. 200 introduced this year by 
Senator Frear. A résumé of the history of these bills and the posi- 
tion of the Treasury Department may be in order. H.R. 7628 would 
have extended nonrecognition of gain in certain situations where 
a taxpayer is required under the antitrust laws to sell or dispose 
of property and subsequently reinvests the proceeds in similar prop- 
erty. That bill did not deal with the tax consequences of a distribu- 
tion of property to shareholders. The Treasury Department, in its 
report to your committee, opposed enactment of H.R. 7628 on the 
ground that special tax relief measures are objectionable in the ab- 
sence of overriding considerations of general public policy. We 
stated: 

The Treasury Department is not aware of any general policy considerations 
which would justify this special tax relief. However, the Department of Jus- 
tice is in a better position than this Department to comment on this bill as it 
relates to antitrust policy. 
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to enactment. 


The Department of Justice in its report to your committee, also 
opposed enactment of H.R. 7628. One objection was that the re- 
quirement that the proceeds be invested in property similar or re- 
lated in service or use to the property disposed of might present a 
basic incompatibility with antitrust enforcement re 
Another objection was that t 
only to proceedings brought by the Attorney General and did not ap- 
ply to divestiture proceedings brought under the Clayton Act by 
other agencies such as the Federal Trade Commission and the Inter- 
state Commerce Commission. Furthermore, the Department of Jus- 
tice stated that the retroactive feature of the bill would give rise to 
— with respect to decrees of divestiture which had already 


vestiture of property. 


en entered. 


On January 12, 1959, Senator Frear introduced S. 200. 5S. 200 
would permit a corporation to distribute divested stock to its share- 
holders without dividend tax consequence if the transaction does not 
have as one of its principal purposes the distribution of earnings 
and profits. Proponents of this approach point out that in at least 
three instances the tax law has been amended by Congress to pro- 
vide for the nonrecognition of gain in the case of exchanges or distri- 
butions of property ordered or certified to be necessary by a Fed- 


eral agency. 


First, a provision 
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We also objected to the bill because it would have applied retro- 
actively to dispositions of property occurring more than a year prior 


uring the di- 
e bill applied 


for nonrecognition of gain or loss on exchanges 
or distributions in obedience to the orders of the Securities and Ex- 
change Commission was added in 1938, now section 1081 of the 1954 
code. This provision relates to an order of the Securities and Ex- 
change Commission issued to effectuate the provisions of section 
l(b) of the Public Utility Holding Company Act of 1935. 
order must be one requiring or approving action which this Com- 
mission finds to be necessary or appropriate to the integration or 
simplification of the holding company system of which the transferor 
corporation is a member. 

Second, nonrecognition of gain or loss on the sale or exchange of 
property to effectuate policies of the Federal Communications Com- 
mission was permitted under section 1071 of the 1954 code. The Tech- 
nical Amendments Act of 1958 amended section 1071 by restricting 
nonrecognition of gain or loss to the sale or exchange of property 
certified by the Federal Communications Commission to be “necessary 
or appropriate to effectuate a change in policy of, or adoption of a 
new policy by, the Commission.” 

The third instance relates to distributions pursuant to the Bank 
Holding Company Act of 1956. Section 1101 of the 1954 code pro- 
vides that under certain circumstances the distribution of nonbanking 
assets by a bank holding company may be made without recognition of 
gain if the Federal Reserve Board certifies that the distribution of 
property “is necessary or appropriate to effectuate section 4 of the 
Bank Holding Company Act of 1956.” 

_ Public hearings were held by the Senate Finance Committee on 
5.200 on May 26 and 27 of this year. The position taken by the Treas- 
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ury Department on S. 200 before that committee may be summarized 
as follows: 

(1) In the absence of overriding considerations of general public 
policy, special tax relief measures are objectionable. 

(2) If, however, some change in the tax law is deemed necessary 
by those charged with the responsibility of enforcing the antitrust 
laws, the Treasury Department would be willing to cooperate in the 
development of appropriate legislation which would provide adequate 
safeguards and protect the public interest. 

(3) We questioned whether complete nonrecognition of tax in con- 
nection with distributions pursuant to antitrust divestiture decrees 
was appropriate and suggested that consideration be given to provid- 
ing partial liquidation treatment to such distributions. 

In our testimony before the Senate Finance Committee, we stated 
that there may be cases where a taxpayer has acquired property in 
the past for legitimate business purposes under circumstances which 
did not appear to involve any violation of antitrust laws. Subse- 
quently, by reason of developments in business relationships, it may 
be necessary to require that the taxpayer divest itself of such property 
to assure effective enforcement of the laws against restraint of trade. 

Insuch a case a strong argument can be made for tax relief, especially 
where tax consequences of a divestiture may create adverse economic 
consequences for innocent parties. On the other hand, such equitable 
considerations would not exist in favor of a taxpayer who could or 
should reasonably anticipate a divestiture decree at the time of acquisi- 
tiion of the property. 

During and since the hearings on §. 200, the Department of Justice 
has made it clear that some change in the tax law is necessary to 
facilitate divestitures. In view of the position of the Department of 
Justice, the Treasury Department would not object to appropriate 
legislation in this area. 

After the hearings on S. 200, the Department of Justice concluded 
that it could not recommend adoption of the partial liquidation ap- 
proach as a solution in the area of antitrust divestitures. It reasoned 
that the longsanding stockholders, who have a lower basis for their 
shares than the recent stockholders, would have to pay a substantially 

Accordingly, the partial liquidation approach might provide the 
least relief in the case where relief may be needed most; namely, where 
the acquisition occurred many years ago when violation of the law 
may have been less evident at the time of acquisition. Another 
objection to the partial liquidation approach which was raised at the 
recent hearings before the Senate Finance Committee is that although 
it grants tax relief to individual shareholders, the substitution of a 
capital gains tax for an ordinary dividends tax imposes a much larger 
tax burden on corporate shareholders. As we stated in our testimony 
before the Senate Finance Committee, we were not categorical in our 
recommendation of a partial liquidation rule but offered it as a pro- 
posal for consideration. : 


POLICY ISSUES AND H.R. 8126 


Enactment of special tax relief for dispositions of divested property 
would require strict limitations, which might be difficult to devise, or 
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enforce, to prevent taxpayers from acquiring prohibited property with 
a view to a subsequent tax-free distribution of such property. We 
suggested to the Senate Finance Committee that if tax relief is to be 
enacted in this area consideration might be given to more specific 
statutory criteria to prevent distributions of property for tax avoid- 
ance purposes, and that one such criterion might be a rule that the tax 
relief will not be applicable to property acquired in reasonable antici- 
pation of a divestiture decree, coupled with a presumption that such 
anticipation exists as to property acquired within a stated period, per- 
haps 5 years, prior to commencement of the antitrust proceedings. 

H.R. 8126 attempts to carry out this suggestion by providing that 
with stated exceptions its provisions shall not apply to stock which 
was acquired by the distributing corporation less than 5 years prior 
to the institution of the antitrust proceedings. One of the exceptions 
to the 5-year limitation is that the limitation will not apply if the 
antitrust order recites that in the judgment of the Court or Commis- 
sion or Board, as the case may be, the distributing corporation could 
not have reasonably anticipated that the acquisition of such stock 
would result in an antitrust order requiring its divestiture. We be- 
lieve consideration be given to making such a finding a requirement 
for tax relief regardless of the time or year in which the divested stock 
was acquired. 

The 5-year limitation appears less necessary in connection with the 
“dividend at cost” treatment. provided for in H.R. 8126 than it would 
be in connection with complete nonrecognition of gain as provided in 
§.200. By imposing an immediate dividend tax of an amount equal 
to the cost of distributing corporation of the divested stock, H.R. 8126 
has a built-in safeguard which eliminates or minimizes tax relief in 
the case of a shareholder of a corporation which has made a recent 
acquisition. It should be recognized, therefore, that the bill will aid 
in the enforcement of antitrust laws primarily in those cases where 
the stock to be divested has a low basis relative to its market value. 
This would ordinarily be the case where the divested stock was ac- 
quired by the distributing corporation many years before the time of 
divestiture. 

H.R. 8126 provides that the tax relief for distributions to share- 
holders— 
shall not apply to any distribution if the divested stock was acquired in pur- 
suance of a plan one of the principal purposes of which is the distribution of 
the earnings and profits of the distributing corporation * * *. 

Although a limitation along these lines is desirable, we have some 
reservations as to whether the exact phrasing of the rule is appro- 
priate since it prohibits a tax-avoidance motive only at the time of 
acquisition of the divested stock. A similar rule contained in S. 200 
is more broadly phrased and would permit a court to look at. the entire 
transaction in determining whether a tax avoidance situation exists. 
_The definition of “divested stock” in H.R. 8126 contains five per- 
tinent provisions, two of which deserve mention. One is that the 
antitrust order must recite that the result of the distribution will 
not lodge control of the corporation whose stock is distributed in a 
shareholder or defined group of shareholders likely to act in concert 
contrary to the policies of the Sherman Act or Clayton Act or both. 
While this provision is mainly of interest to the Justice Department, 
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it may have an advantage from the standpoint of tax policy in mini- 
mizing the possibility of special tax benefits accruing where the share- 
holders are in close affinity with the corporation whose actions gave 
rise to the antitrust divestiture. 

The second provision to which I should like to call the attention 
of this committee is the requirement that the antitrust order recite 
that the application of special tax results under the bill relating to di- 
vested stock is required to reach an equitable judgment, decree, or 
order in the antitrust suit or proceeding. This should be a helpful 
provision in preventing unwarranted relief and protecting the public 
interest. 

As indicated at the outset, the bill would also treat as a nontaxable 
exchange certain transfers between corporations of property for stock 
in obedience to an antitrust order. Specifically, the bill provides 
that if a corporation subject to an antitrust order transfers property 
in obedience to such order to another corporation solely in exchange 
for stock of the acquiring corporation, whether or not the acquiring 
corporation is a controlled corporation, then no gain or loss shall be 
recognized to the transferor corporation upon such exchange. The 
provision, by its terms, shall not apply to a transfer of property ac- 
quired in pursuance of a plan one of the principal purposes of which 
was to avoid Federal income tax on the transfer. 

This provision relating to exchanges of property for stock appears 
to be extremely broad. It apparently is designed to permit maxi- 
mum flexibility in the manner in which assets or businesses can, pur- 
suant to antitrust action, be separated from a corporation without 
tax consequence. Most of the limitations and safeguards which ex- 
pressly apply to divested stock are not by their terms applicable to 
exchanges of property for stock. Such limitations should also ap- 

ly to exchanges of property for stock. This might be accomplished 

y permitting nonrecognition of gain on such exchanges only if the 
stock so acquired is required by the antitrust order to be distributed to 
the shareholders of the transferor corporation, subject to the limita- 
tions and requirements otherwise pertaining to divested stock. 

In conclusion, since in the opinion of the Department of Justice, 
legislation is deemed necessary to implement the public policy under- 
lying the antitrust laws are, we would not object to appropriate legisla- 
tion designed to facilitate divestiture proceedings. We have referred 
to problem areas, some of which are met by H.R. 8126 and others 
which we believe merit further attention, particularly in the area of 
exchanges of corporate property for stock. If this committee de- 
termines that a pt in the tax law should be made in this area, 
we would be pleased to cooperate with the committee in the develop- 
ment of the legislation. 

Thank you, Mr. Chairman. 

The Cuarrman. Mr. Lindsay, we thank you, sir, for bringing to 
use the views of the Department of the Treasury on H.R. 8126. I am 
sure your statement will be very helpful to the committee. 

Are there any questions ? 

Mr. Simpson will inquire. 

Mr. Stupson. Mr. Chairman. 

I simply want to agree with the chairman, Mr. Lindsay, in thank- 
ing you for your many appearances before the committee and the 
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fair and competent way in which you present your information which 
is always very valuable to us. 

I conclude that you stated that, as a means perhaps of helping 
enforce the antitrust legislation, you are willing to consider legislation 
properly drawn along the lines suggested in this bill? 

Mr. Lanpsay. That is right. 

Mr. Sueson. And you have some reservation as to the wording, 
as Mr. Bicks expressed he, too, had reservations. 

I just repeat to you what you have already said. You are happy 
to sit with us and work out a proper wording. 

Mr. Linpsay. Yes. 

Mr. Stmpson. If it is the policy of the committee to do so. 

Mr. Lanpsay. I would be pleased to cooperate with this committee 
and the joint committee staff in working out the phraseology which 
would be acceptable to both the Department of Justice and the 


Treasury. 

Mr. om Mr. Chairman. 

The Cuatrman. Mr. Mason. 

Mr. Mason. Mr. Lindsay, am I right in summarizing your 13-page 
statement in this way: That the Treasury reluctantly goes along with 
the opinion of the Attorney General on this measure if proper safe- 
poli are provided? Would you say that is a correct summary of 
your statement ? 

Mr. Linpsay. That is a correct summary except that I do not know 
that we are that reluctant. 

Mr. Mason. He does not know if that word “reluctant” should be 
put in. 

That is all, Mr. Chairman. 

The Cuarrman. Are there any further questions of Mr. Lindsay ? 

Mr. Lindsay, on page 10 in the first paragraph, you make this state- 
ment, in the middle of the paragraph : 

It should be recognized, therefore, that the bill will aid in the enforcement 
of antitrust laws primarily in those cases where the stock to be divested has a 
low basis relative to its market value. This would ordinarily be the case where 
the divested stock was acquired by the distributing corporation many years 
before the time of divestiture. 

Let me ask if the provisions do properly safeguard in this area. 
If divested stock was acquired in a tax-free transaction, might it not 
have a low basis even though recently acquired ? 

Mr, Linpsay. It would probably have a low basis even though 
recently acquired but under those circumstances, probably 9 times 
out of 10, a tax-free spinoff would be available in any event. 

The CuatrMan. I am thinking about acquisitions through mergers. 

Mr. Linpsay. Correct. If there is a recent tax-free acquisition of 
prepa y, presumably that property acquired had been a separate 

usiness and would meet the 5-year rule and the separate business test 
under the spinoff provisions. It could be placed into a subsidiary and 
the stock of that subsidiary distributed under section 355 as a tax-free 
spinoff, 

Now there may be situations where that could not be done, but I 
would imagine in most cases it probably could be done anyway. 

_ You are correct in pointing out in that area that the recent acqui- 
sitions would not necessarily mean a high cost for the property to be 
distributed. Very likely it would be low cost. 
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The CHatrmMan. Certainly section 355 does not apply to all situa- 
tions that might be for this purpose considered as within the purview 
of the purpose of this bill, H.R. 8126. In those instances, should we 
not also enact safeguards to insure proper treatment as between 
situations where under the bill the rules should apply and where they 
should not apply in the case of a low basis? 

Mr. Laypsay. I think we should. I think the language concerning 
reasonable anticipation of an antitrust decree or divestiture would 
be helpful in taking care of that problem. 

On the other hand, I have had difficulty thinking of a tax free 
acquisition of property that probably could not qualify as a spinoff 
unless the property acquired had not been in corporate solution and 
had not been used in an active trade or business for a period of 5 
years. 

The Cuatrrman. Mr. Lindsay, I had a number of questions that I 

ranted to ask but I will refrain from doing so. 

In view of the statement that you make and that the Department 
of Justice makes, is it your thought that this is a matter that cannot 
be legislated promptly because of the problems that you and the 
Department of Justice spokesmen have called to our attention and 
some further consultations will have to occur between you, our own 
staff people, and the people within the Department of Justice? 

Mr. Linpsay. No, Mr. Chairman, that is not my thought. 

S. 200 has been public knowledge for some time and quite a lot of 
thought has gone into it. 

The American Bar Association has submitted a draft. 

We have some of our own ideas on the two drafts, as does the 
Department of Justice, and I believe that if we could spend a few 
days with the joint committee staff we could come up very shortly 
with a joint recommendation as to a proper bill for this committee 
to consider. 

The CuatrMan. Do you think you could do that expeditiously ? 

Mr. Linpsay. I think we could do it.expeditiously. 

The Cuatrman. In other words, the problems that have been re- 
ferred to here by both you and the spokesman for the Department 
of Justice are not so great that they are at the moment unsolvable! 

Mr. Linpsay. That is correct. 

The Cuatrman. All right. 

Are there any further questions of Mr. Lindsay? 

Tf not, Mr. Lindsay, we thank you, sir, for coming to the committee 
and giving us these views. 

Mr. Linpsay. Thank you. 

The Cuarrman. Our next witness is Mr. Greenewalt. 

Mr. Greenewalt, we recall you from previous appearances before 
this committee and other committees and we welcome you to the 
committee, but, for the purposes of this record, will you identify 
yourself ? 


STATEMENT OF CRAWFORD H. GREENEWALT, PRESIDENT, E. I. 
DU PONT DE NEMOURS & CO., WILMINGTON, DEL. 


Mr. Greenewat. My name is Crawford H. Greenewalt, and I am 
president of the Du Pont Co. 

The Cuatrman. You are recognized, Mr. Greenewalt, to proceed 
in your own way without interruption. 
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Mr. Greenewavr. Mr. Chairman and gentlemen, I am very grateful 
for this opportunity to appear before the Ways and Means Com- 
mittee to urge, on behalf of more than a quarter million beneficial 
owners of Du Pont stock, and indirectly on behalf of nearly three- 
quarters of a million owners of General Motors stock, your support 
of H.R. 8126. 

Some weeks ago I testified in support of similar legislation (S. 200) 
before the Senate Finance Committee. It was made clear at those 
hearings that the Department of Justice was in favor of legislation 
to remove tax barriers from divestitures under the antitrust laws. 
While there were some objections to S. 200 as originally drafted, 
Representative Simpson and Senator Frear have attempted to meet 
these objections by the provisions of H.R. 8126 and S. 200, as 
amended, 

The Department of Justice, as we understand its position, favors 
legislation of this type because it would improve the effectiveness 
of divestiture as an antitrust remedy. I commend it to you for a 
different, though by no means inconsistent, reason: to prevent im- 
position of a harsh, inequitable, and unnecessary penalty upon 
hundreds of thousands of innocent stockholders. 

The problem which concerns Du Pont stockholders is this: the 
Supreme Court, in an unprecedented interpretation of section 7 of 
the Clayton Act, ruled in 1957, by a vote of 4 to 2, that Du Pont’s 
acquisition of stock in General Motors Corp. 40 years earlier violated 
section 7 of the Clayton Act. There was no finding of wrongdoing 
on the part of Du Pont officers or stockholders. On the contrary, 
the Supreme Court stated explicitly— 

* * * that all concerned in high executive posts in both companies acted 
honorably and fairly, each in the honest conviction that his actions were in 
the best interests of his own company and without any design to overreach 
anyone, including Du Pont’s competitors. * * * 

There was no finding of monopoly, intent to monopolize, restraint 
of trade, or conspiracy. There was a positive statement by the Su- 
preme Court that the company’s executives acted “honorably and 
fairly.” By no possible stretch of the imagination could any wrong- 
doing be attributed to the company’s stockholders in these circum- 
stances. 

The Court found, simply, that the stock relationship between Du 
Pont and General Motors created a “reasonable probability” that 
Du Pont might at some future time monopolize General Motors’ pur- 
chases of paint and fabrics. The Supreme Court made no mention 
of divestiture, but remanded the case to the district court for “equi- 
table relief.” 

The Department of Justice argued before the district court that, 
as a matter of law, divestiture is the only available remedy. This 
contention is disputed by counsel for the Du Pont Co. The Depart- 
ment of Justice has asked that Du Pont be compelled to divest itself 
of its 63 million shares of General Motors stock. Under this pro- 
posal, the stock would be distributed pro rata over a 10-year period 
to all holders of Du Pont common stock. However, shares allocable 
to certain stockholders (Christiana Securities Co., Delaware Realty 
& Investment Co., and stockholders of Delaware Realty), which 
represents about one-third of the total, would be sold for their account 
by a trustee over a 10-year period. 
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The Commissioner of Internal Revenue has ruled that shares dis- 
tributed under this proposal would be taxable to Du Pont. stock- 
holders as ordinary income. So we are faced by a basic inequity— 
that innocent stockholders should be taxed under compulsion of a 
judgment for which they were in no way responsible. 

The public policy that leads to compulsory distribution does not 
require a tax penalty on innocent stockholders. When Congress has 
made new law which would result in compulsory distributions, as in 
the Bank and Public Utility Holding Company Acts, it has also 
acted to protect stockholders from anjustified taxation. In the Dy 
Pont case, the Supreme Court has made new law in the antitrust field, 
but is without power to change the tax law. Accordingly, the stock- 
holder has no resort but to ask Congress to extend protection to cases 
of Court-made law as it has when the Congress itself has made the 
new law. 

On June 30, 1959, there were 199,081 holders of record of Du Pont 
common stock, living in every State of the Union. Some 50,000 are 
employees of the Du Pont Co. Others include individuals, corpora- 
tions, educational institutions, charitable organizations, trustees, lab 
unions, and insurance companies. 

A survey conducted by Dr. Benjamin Tepping, of National Analysts, 
Inc., Philadelphia, showed there actually are 251,774 individual bene- 
ficial owners of Du Pont common stock. Of these, more than 200,000 
hold fewer than 100 shares each. 

The taxation which would be inflicted upon individuals under the 
present law would be severe. Should divestiture be ordered, each in- 
dividual stockholder would receive 1.38 shares of General Motors for 
each share of Du Pont. The individual stockholder would be taxed 
on the full market value of the General Motors stock at the time of 
distribution. He would be required to pay ordinary income rates 
ranging from 20 to 91 percent, less 4 percent dividends received credit, 
depending upon his top tax bracket. At the recent market price of 
about $55 a share, this means that individual stockholders would be 
taxed from $8.80 to $47.85 for each General Motors share received. 

Dr. Tepping estimated on the basis of his survey that 231,183 of the 
individual beneficial owners of Du Pont stock would be liable, over the 
10-year period, for taxes of more than $1 billion if the market price of 
General Motors were $50 a share. At $55 a share, of course, the tax 
penalty would be proportionately higher. 

But the punishment of nearly a quarter of a million innocent people, 
which is proposed to be inflicted because the Supreme Court. rein- 
terprets an old law to give it new meaning, would notend there. Many 
Du Pont stockholders would have to sell all or part of the General 
Motors shares distributed to them to pay their taxes. Others would 
find it advantageous to sell their Du Pont stock in advance of the 
distribution to avoid receiving the General Motors shares and having 
to pay these taxes. This would result in erosion of the market value 
of both stocks, estimated by competent financial authorities to be in 
the range of 25 percent. Consequently, the more than 700,000 holders 
of General Motors stock also would be adversely affected. At this 
point, Mr. Chairman, I would like to offer two exhibits listing the 
number of stockholders of these two companies by States. 

The Cuamman. Without objection, your exhibits will be included 
in connection with your statement. 
Mr. GreeNewatt. Thank you, sir. 
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(The exhibits referred to are as follows :) 


A 


E. I. du Pont de Nemours & Co., common stock domestic stockholders of record as 
of Dec. 31, 1958 


State 


Arkansas 

California 

Colorado 

Connecticut 

District of Columbia 

Florida 


Indiana 


Kentucky 
Louisiana 


Maryland 
Massachusetts 
Michigan 
Minnesota 
Mississippi 
Missouri 
Montana 
Nebraska 


New Hampshire 
New Jersey 
New Mexico 


Oregon 
Pennsylvania 
Rhode Island 
South Carolina 
South Dakota 
Tennessee 


Virginia 
Washington 
West Virginia 
Wisconsin 
Wyoming 


Total stockholders 
United States 


in 


ExHIsIT B 


General Motors Corp., common stock domestic stockholders of record as of 
Aug. 14, 1958 


State 
Alabama 
Arizona 


Distriet of Columbia 
Florida 


Maryland 

Massachusetts 
Michigan 

Mississippi 

Missouri 


Stockholders 


State 
Nevada 
New Hampshire 
New Jersey 
New Mexico 


Stockholders 


Oregon 
Pennsylvania 
Rhode Island 


Virginia 
Washington 
West Virginia 
Wisconsin 
Wyoming 


Total stockholders 


the United States___ 709, 188 


41 
Stockholders State Stockholders 
) 10, 708| New York......------------ 30, 150 a 
1, 193} North 2, 526 
7, 532], North Dakota. 66 
an 
f 
Connecticut... 21, 418] North Carolina... ............. 7,028 
s 64, 480 | | 
9 i, 889 780 
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Mr. GreeNewatt. I have learned, during this case, that the present 
tax law is not at all uniform in its treatment of stockholders. While 
individuals would be subject to an extremely heavy burden, a tax 
exempt organization holding Du Pont stock, such as a university or 
charitable institution, would pay no tax at all on the compulsory dis- 
tribution. This does not mean, however, that the tax exempt organi- 
zation would escape all the consequences. The punishment for the 
university or charitable organization holding Du Pont or General 
Motors stock would be the erosion of market values. 

For corporate shareholders of Du Pont, which include Christiana 
Securities and Delaware Realty, the taxable income resulting from 
divestiture would be measured by the cost of the General Motors stock 
to Du Pont, which is substantially less than its current market value, 
and would be subject only to the intercorporate dividend tax, amount- 
ing to about 16 cents a share. This, of course, would be far less than 
the $8.80 a share assessed individual stockholders in the lowest bracket. 
The corporate shareholder, however, would be hit just as hard as the 
individual in the erosion of values. 

My concern, therefore, is primarily for the quarter of a million in- 
dividual stockholders who have invested their savings in Du Pont. 
H.R. 8126 would not put any stockholder, individual or corporate, in 
a more favorable position than he is in today. The stockholder would 
be no better off economically after a distribution than before—he 
would merely have two pieces of paper instead of one representing 
the identical value. He would pay a tax based on Du Pont’s cost of 
the General Motors stock and he would still be subject to capital gains 
tax when he cashed his stock certificates. 

A stockholder would add the amount of taxable income represented 


by General Motors stock received in a distribution to the cost of his 
Du Pont stock, and would allocate this sum between the Du Pont and 
General Motors stock. Thereafter, when he sold either stock, he 
would pay a tax on any gain measured from the cost allocated to that 
stock. This is explained in detail in exhibit C which I would like 
to file at this point with the committee. 

(Exhibit C referred to is as follows:) 


Exursit C 


TESTIMONY OF CRAWFORD H. GREENEWALT BEFORE THE HOUSE WAYS AND MEANS 
COM MITTEE 


Assume Mr. A purchased 10 shares of Du Pont common some years ago for 
$100 a share, or a total of $1,000. He receives in the distribution approximately 
14 shares of General Motors stock, which he takes into income at about $2.10 
per share, or $29.40. Immediately after the distribution, his Du Pont stock is 
worth $1,750 and his General Motors stock is worth $750. 

The $1,000 cost basis of the Du Pont stock plus the $29.40 taken into 
income—a total of $1,029.40—would be divided between the Du Pont stock 
and the General Motors stock in the ratio of $750 to $1,750, or 30 percent to 
the General Motors, and 70 percent to the Du Pont. Thirty percent of $1,029.40, 
or $308.80, becomes the cost basis of the General Motors stock, or approxi- 
mately $22 per share. Seventy percent of $1,029.40, or $720.60, becomes the 
cost basis of the Du Pont stock, or $72.60 per share. 

Any sale of the General Motors stock at a price in excess of $22 per share, 
or of the Du Pont stock at a price in excess of $72.60 a share, will produce 
a taxable gain to the extent of the excess. Thus, if both the General Motors 
stock and the Du Pont stock were sold at one time, the taxable gain would 
be smaller than it would have been if, in the absence of the distribution of 
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General Motors stock, the Du Pont stock were sold at such time, but only by 
the amount already taxed as income at the time of distribution. 

Mr. Greenewact. It should be made clear that this situation in- 
volves no tax on the Du Pont Co. and H.R. 8126 would have no ap- 
plication to the company, per se. Indeed, th irony of the whole 
situation is that the case runs against the Du Pont Co. -» yet the penal- 
ties would run only against its stockholders. The company’s opera- 
tions as a manufacturer of chemical products would be unaffected 
by divestiture. Historically, Du Pont has distributed the entire 
amount of dividends received form General Motors to its stock- 
holders, less the intercorporate dividend tax. Dividends from the 
General Motors investment have not been used in the Du Pont Co.’s 
chemical business, so a divestiture would not affect the company’s 
operations or its future expansion. 

Divestiture under the present tax laws would, as I have indicated, 
have serious consequences for Du Pont stockholders, who under no 
theory can be regarded as law violators. The Clayton Act is not 
punitive, but remedial, and there is no finding in the record of any 
monopoly or intent to monopolize, restraint of trade, or conspiracy. 
The Du Pont Co.’s investment in General Motors has been a matter 
of public record since 1917. The Federal ‘Trade Commisison and the 
sda of Justice made studies of the investment in 1927, but 

a result of these studies neither agency made any criticism of Du 
Pont’s interest in General Motors, no suit was filed, and no order 
was entered. While Du Pont made its initial investment in General 
Motors in 1917, there was no reason for any purchaser of Du Pont 
stock to suppose that the Clayton Act might be applicable to this 
acquisition before the Supreme Court made its ruling 40 years later. 
I do not understand anyone seriously to dispute the fact that the 
Supreme Court made new law in its decision. The Supreme Court 
decision calls for “equitable relief” so far as the company is con- 
cerned, but it does not call for a pound of flesh from the stockholders. 

To sum up, the problem here is one of equity to America citizens. 
The Du Pont Co, does not ask for legislation to permit it to distribute 
its General Motors stock to its stockholders. In fact, we are vigorously 
opposing this action in the courts. The distribution is demanded by 
the Department of Justice as a result of the Supreme Court’s new 
interpretation of section 7 of the Clayton Act. If it is in the public 
interest to require divestiture in this case, and in many others which 
now may be brought, it is equally in the public interest to protect the 
rights of the innocent people who are involved. Only the Congress 
las power to correct the tax laws when inequities become apparent. 
The courts cannot do it. 

This bill is aimed at the simple and very important objective of 
preventing injustice. It is aimed at preventing the fundamental in- 
justice of punishing citizens who are innocent of any wrongdoing, 
by compelling them to take actions which subject them to taxes they 
would not otherwise be called upon to pay, and which other citizens 
are not required to pay. 

Let me close by saying that I can imagine no more worthy endeavor 
by the Congress of the United States than to protect American citi- 
ZENS against unfair and unjust treatment. I believe H.R. 8126 will 
au complish this, and in simple justice I commend it to you for your 
consideration. 
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The Cuatrman. Mr. Greenewalt, we thank you, sir, for your very 
fine statement. I am sure it will be very helpful to the committee, 
We realize the problem that you have as president of a company re- 
quired to divest itself of this amount of stock and the burdens placed 
upon those who hold it. 

There is one question which I have about H.R. 8126. My re 
have been totally for the purpose of obtaining information about the 
bill, what it does, and what it proposes to do. 

H.R. 8126 has a new section, section 1111 providing for tax free 
exchanges of property for stock at the corporate level. The bill, 
H.R. 8126, has the same section 1112 that the earlier bill 7361 had that 
I thought took care of the Du Pont situation because it relates to 
stock distributions to the shareholders. 

What is the purpose of this new exchange provision? Does it have 
any bearing at all on the Du Pont situation ? 

Mr. GreENEwAtt. So far as I know, it has none, sir. 

I presume that it was suggested by either of the two administrative 
departments for purposes of generality but the bill 7361 meets the 
Du Pont case precisely as did the original S. 200. 

The Cuarrman. It causes me quite a bit of concern because of the 
possible use of it or misuse of it and the various ramifications of its 
possible use. 

I am pleased to note that it does not relate to your situation and is 
not essential. 

Mr. Greenewatt. No. 

The Cuarrman. In granting relief to the shareholders of Du Pont 
from the situation they are in. 

Mr. Greenewatr. That is correct, sir. 

The Cuatrman. Are there any other questions? 

Mr. Srpson. Mr. Chairman, I, too, want to thank Mr. Greenewalt 
for appearing before the committee. 

Your purpose in a few words, if I may be so bold as to suggest, is to 
avoid taxing a transaction involving an involuntary realization, when 
it is a result of, for example, a court order? 

Mr. GrEENEWALT. That is correct, sir. 

Mr. Stwpson. And you point further, as did Mr. Lindsay and some 
others, to the fact that Congress in the past in a number of instances 
has granted relief by law to alleviate a hardship situation created by 
law inducing an involuntary act on the part of the owner. You sug- 
gest that here the only distinction might be that the court has seen fit 
to provide the motivating force which has resulted under the opera- 
tion of the law in a tax on involuntary realization and you ask Con- 
gress to correct that, in the only way it can be corrected, by act of 
Congress? 

Mr. Greenewatt. That is correct, sir. 

You see, in this case as I think would be generally admitted, al- 
through let me disclaim any ability as a lawyer, the Supreme Court 
re make a new law by a completely new interpretation of the Clayton 

ct. 

Now, in past years Congress has made the new law and Congress 
has passed the legislation that should properly be associated with that 
new law to prevent injustices. 
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In this case, we have the curious situation in which the Supreme 
Court has made the new law. The Supreme Court cannot cha 
the tax law. Only Congress can do that. So that we think the 
situation is completely analogous with the cases with which Congress 
has dealt in the past. 

Mr. Smpson. We agree completely that Congress must correct the 
result. 

Mr. Berrs. Mr. Chairman. 

The Cuairman. Mr. Betts. 

Mr. Berrs. I think you have made a simple and clear statement of 
a complex situation, giving me a better understanding of the problem. 

Mr. Greenewat. Thank you very much, sir. 

The Cuatrman. Are you through, Mr. Betts? 

Mr. Berrs. Yes. 

The CHarrman. Mr. Mason. 

Mr. Mason. Mr. Greenewalt, you are a living example of how care- 
fully and completely big industry screens out its people before they 
place responsibility upon people, much, much more so, in my opinion, 
than the voters screen out their officials. 

That is all, Mr. Chairman. 

Mr. GREENEWALT. Well, you are very kind, Mr. Mason, but I do not 
know that I would accept your corollary. 

The Cuairman. Mr. Greenewalt, I am always impressed with your 
logic. It seems that it is becoming more and more almost a full time 
job of the Congress to correct the Supreme Court’s desire to legislate. 

You have run into the same situation that we have run into in 
other instances where the Supreme Court is determined to legislate. 

I hesitate to call attention of the members of the committee to your 
personal situation but I think, in view of studies that we have under- 
way later on in the year and since it is a matter of public record, the 
committee might be interested in knowing that Mr. Caicepemall is one 
of those individuals who does not find the incentive to continue to 
work in the tax law. He has a situation that he described to a sub- 
committee of which I was chairman some years ago that causes me to 
feel that we should go very carefully this fall into the possibilities and 
probabilities of trying to review our tax structure. 

Mr. Greenewalt draws a salary as president of the Du Pont Co., 
all of which is in the very top bracket of our income tax structure be- 
cause of other income he has, so that he finds himself, regardless of 
what the salary is, without much inducement to continue in his job 
because of the tax law. 

I have always publicly commended him for having the initiative 
and desire to continue in spite of the tax law. 

_ Mr. Greenewatr. Let me put it this way, Mr. Mills. The financial 
incentive certainly is not there but there are other incentives. 

The Cuatrman, I understand. I say you find them outside of the 
tax field. 

Mr. GREENEWALT. That is correct, sir. 

The CuHarrman. Wethank you, sir, very much. 

Mr, Greenewatt. Mr. Chairman, I do not know whether it would 
be appropriate for me or not but I did have one comment on a portion 
of the testimony that Mr. Bicks gave this morning. 

The Cuarrman. We would be glad to hear you, sir. 
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Mr. GreeNnewatt. You will recall that the Department of Justice 
objected that the extension of the benefits of this legislation to a sec- 
ondary distribution to the more than 4,000 stockholders of Christiana 
Securities Co. and Delaware Realty & Investment Co. could tend to 
frustrate the antitrust objectives. 

It seems to me that that objection has really no validity whatever, 
The Department of Justice has taken the position in the courts that 
stock distributable to Christiana Securities and Delaware Realty 
should be sold for their accounts. 

The Department argues that, if the stock were to be further dis- 
tributed to the stockholders of those companies, members of the 
Du Pont family and persons associated with them would hold in the 
aggregate approximately an 8-percent interest in the General Motors 


rp. 

We strongly dispute that 8 percent interest, but that issue, in our 
view, is for the courts and the issue is now under advisement by the 
court in Chicago. 

Thus, the Department of Justice in raising its objection here, it 
seems to me, is asking the Congress to restrict the remedial legisla- 
tion perhaps because of its fear that the courts may not agree with 
its views as to the disposition of this particular case. In other w ords, 
if the courts agree with the position of the Department of Justice, 
Christiana and Delaware will be required to have the stock sold and 
the proposed legislation would have no application whatever. 

On the other hand, if the courts disagree and instead order that 
the stock received by Christiana and Delaware should be distributed 
to the respective stockholders, there is no reason in policy why these 
stockholders should be treated differently from all the other stock- 
holders to whom the stock is distributed. 

Moreover, H.R. 8126’s provisions, it seems to us, cover the situation 
very thoroughly. These provide that the bill will apply to a distribu- 
tion only in the event of a special recital by the court that such dis- 
tribution is necessary or : A ewe to effectuate the policies of the 
Clayton Act or Sherman Act, that the tax treatment. required by the 
bill is required to reach an equitable decree and finally that the result 
of the distribution will not be to lodge control of the corporation 
whose stock is distributed in any group of stockholders likely to act 
in concert contrary to the policies of the Sherman and Clayton Acts. 

It seemed to me, Mr. Chairman, that this point about the 8 percent 
that the Department of Justice spoke about this morning really has 
no application to the legislation that is proposed here. It is a ques- 
tion, really, for the courts to decide and, if the courts decide the case 
as the Department of Justice is urging them to decide it, then this 
légialedion' with respect to those ‘shareholders is of no moment 
whatever. 

The CHarmman. Thank you for that additional point. 

Are there any further questions of Mr. Greenewalt ? 

Thank you, sir, for coming to the committee. 

Mr. GreeNewatt. Thank you very much. It is always a pleasure. 

The CHatrmMan. Without objection, the committee will adjourn 
until 10 o’clock tomorrow morning. 

(Whereupon, at 11:55 a.m., the committee adjourned, to reconvene 
at 10 a.m., Tuesday, July 21, 1959.) 
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TAXATION OF EXCHANGES AND DISTRIBUTIONS 
PURSUANT TO ANTITRUST DECREES 


TUESDAY, JULY 21, 1959 


House or 
CoMMITTEE ON Ways AND MEANS, 
Washington, D.C. 

The committee met at 10 a.m., pursuant to recess, in the committee 
hearing room, New House Office Building, Hon. Wilbur D. Mills 
(chairman of the committee) presiding. 

The Cuarrman. The committee will please be in order. 

Our first witness this morning is our colleague from Connecticut, 
the Honorable John 8. Monagan. 

Mr. Monagan, we are pleased to have you. You are recognized, 
sir. 


STATEMENT OF REPRESENTATIVE JOHN S. MONAGAN, OF 
CONNECTICUT 


Mr. Monacan. Thank you, Mr. Chairman. I only want to speak 
briefly to state my support of H.R. 8126. I have received many com- 
munications from constituents who would be struck by this tax. My 
support is based on the proposition that to prevent this taxation at 
this point is merely a matter of simple justice. It seems to me com- 
parable, although not similar, to the situation where we have a merger. 
There is a change in the character of the holding, but it does not 
amount, it seems to me, to such a realization of income as it should be 
taxable. 

In addition, in this case we have what amounts to a change by 
operation of law. It does not come through any voluntary act of the 
stockholder. It has come through a court decision and a subsequent 
governmental decree. So simply on this basis of elementary justice, 
it seems to me that this is good legislation and I hope that ‘the com- 
mittee will take favorable action on it. 

Mr. Monacan. Mr. Chairman and gentlemen, I asked to be heard 
in support. of H.R. 8126 because this bill would prevent injustice to 
a very large number of American investors, many of whom are my 
constituents. 

[ have received a number of letters from = and women in my 
(district, urging me to support this legislation. I daresay that each of 
you gentlemen, in common with most of the Members of this House, 
has received similar letters from your constituents. 
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The letters I have received are well reasoned and persuasive. They 
were written by individual stockholders who cannot understand why 
the law should operate unfairly; who cannot understand why they 
should be taxed when they have realized no economic gain; who can- 
not understand why they should be penalized for occurrences for 
which they were in no way responsible. 

These individuals own common stock in the Du Pont Co. They 
acquired this stock because in their judgment it represented a sound 
investment, and so it has proved over the years. Du Pont has at- 
tracted investors because through research, production, and manage- 
ment skills, it has developed a large number of new and useful chemi- 
cal products and in consequence has prospered. Also attractive to 
investors was the fact that the Du Pont Co. for more than 40 years, 
has owned a substantial interest in General Motors Corp. 

Anyone who purchased Du Pont stock in the past 40 years or so 
thus acquired an interest not only in Du Pont’s chemical manufactur- 
ing business, but in Du Pont’s investment in General Motors as well. 
I have been told that Du Pont, as a matter of policy, has held this in- 
vestment separate from its chemical business, and has passed the 
dividends from it directly to its own stockholders. Accordingly, the 
value of General Motors stock was part of the price that any investor 
paid when he bought Du Pont stock. Only part of the price he paid 
was for his share in the chemical business; part was for his share in 
the General Motors investment. If, after he purchased his Du Pont 
stock, the market price of General Motors advanced, that advance 
was reflected in the market price of Du Pont. Then, if the stock- 
holder sold his Du Pont stock, he paid a tax on the capital gains, 
part of which has been brought about by General Motors. All of this 
is entirely reasonable and fair. The stockholder realized a gain, 
and he paid taxes on it. 

Now, however, the stockholder is confronted by a different situa- 
tion. Because of an entirely new concept of the antitrust laws, 
formulated by the Supreme Court 40 years after Du Pont made its 
investment in General Motors, the Du Pont stockholder is told that 
the Department of Justice insists on a distribution of Du Pont’s 
General Motors stock to Du Pont stockholders. If this were all, the 
stockholder would be in substantially the same position after a dis- 
tribution as before. He would be no better off; he would be no worse 
off; he would simply hold two stock certificates instead of one, repre- 
senting the same investment. When he sold either, or both, he would 
still be subject to tax on any capital gains, just as he was before. 

But this is not all. At the same time that the Department of 
Justice insists on a distribution, the Commissioner of Internal Reve- 
nue tells the individual stockholder that he will be taxed on the full 
market value of any stock he receives in a distribution. And the tax 
will be at ordinary income tax rates, less the dividend received credit. 
Thus the stockholder, who in economic fact is no better off than he 
was before, is to be compelled to forfeit 16 to 87 percent of the value 
of that part of his investment represented by General Motors stock. 

Mr. Chairman, my constituents i not think that this is either logical 
or fair. They do not understand why this illogical and unjust tax 
should be necessary. 
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In the past, Congress has not hesitated to act to protect stockholders 
who received stock in distributions compelled by operation of law. 
This was done when Congress adopted the Public Utility Holding 
Company Act and again when Congress adopted the Bank Holding 
Company Act. In either case the distribution is compelled by the 
Federal Government for reasons of public policy which are com- 
pletely unrelated tothe property rights of the stockholder. 

For these reasons, therefore, Mr. Chairman, which in essence come 
down to a simple question of basic justice, I support H.R. 8126, and 
ask that the committee take favorable action thereon. 

I yield back the balance of my time. 

The Cuarrman. Thank you, sir. 

Our next witness is our friend of many years who has appeared 
before the committee many times in the past, Mr. Roswell Magill. 
You have appeared before the committee in the past, but for the 
purposes of this record, we would again like you to identify yourself. 


STATEMENT OF ROSWELL MAGILL, CHAIRMAN, SUBCOMMITTEE OF 
THE SECTION OF ANTITRUST LAW, AMERICAN BAR ASSOCIATION 


Mr. Mac. Mr. Chairman and members of the committee, it is 
always @ ——_ to be here. My purpose this morning is to present 
to you a draft of legislation which has been prepared on this general 


subject by committees of the American Bar Association, by the sub- 
committee on taxation and the section on the antitrust laws. Since 
there has been some change in the legislation on which you are con- 
ducting these mene 6 I should like to file my statement which I 


believe has been handed in already, and then I should like to speak 
informally with respect to the current draft of legislation. 

The Cuarrman. Without objection, your statement will be included 
in the record, and you are recognized. 

Mr. Maer. I am Roswell Magill, a partner in the law firm of 
Cravath, Swaine & Moore of New York City. I appear as chairman 
of a special committee appointed by the section of antitrust law of 
the American Bar Association to draft amendments to the Internal 
Revenue Code to provide expressly for corporate divestitures pursuant 
to antitrust decrees. Our committee worked with a special committee 
appointed by the section of taxation of the American Bar Association. 
We desire to submit for your consideration a draft of amendments to 
the Internal Revenue Code of 1954 providing for nonrecognition of 
gain or loss in the case of certain corporate exchanges or distributions 
required under the antitrust laws. That draft, which I am submitting 
herewith, was approved by the board of governors of the American 
Bar Association on May 18, 1959, for submission to the Congress. 

The changing pattern of judicial and administrative interpreta- 
tion of the antitrust laws has led, and will continue to lead, to many 
enforced corporate divestitures of stock or property. Under the 
present code such divestitures are not specially provided for, although 
similar distributions, pursuant to orders of the Securities and Ex- 
change Commission, in the course of the liquidation of public utility 
holding companies or transactions required by the Federal Communi- 
cations Commission under certain circumstances may be made free 
from tax. In many cases the property or stock ordered to be divested 
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was acquired by the corporation in the belief that such acquisition 
would not violate the antitrust policies of the United States. The 
shareholders who are affected have often had no part whatever in the 
acts complained of. In most cases they had no knowledge of the 
possible impact of the antitrust laws. The serious tax burdens which 
would be incurred upon divestitures operate to discourage voluntary 
compliance through consent decrees. Where parties are guilty of 
wrongdoing, the present antitrust laws make adequate provision for 
criminal and civil penalties; the additional impact of the internal 
revenue laws in these situations, in our opinion, is unnecessary and 
unjust. 

In recognition of such defects in the present tax law, the Treasury, 
the Department of Justice, and various bar association groups have 
been studying the problem for some time. Various proposals for 
nonrecognition of gain or loss in antitrust divestiture cases have been 
advanced. One of these is H.R. 7361, introduced by Mr. Simpson, 
and the companion bill, S. 200, introduced by Senator Frear, of Dela- 
ware. The proposal of our committee likewise contains the substance 
of the Simpson-Frear bills; namely, that there should be no recogni- 
tion of gain or income where a corporation is required under the anti- 
trust laws to distribute to its shareholders stock of another corpora- 
tion. So far as economic realities are concerned, the position of the 
individual shareholder who receives such divested stock has been 
changed very slightly. Before divestiture, he was already a stock- 
holder, once removed, in the corporation whose stock is distributed to 
him. After divestiture, his indirect holding has become direct. If 
the distribution of stock is held taxable to him as a dividend to the 
extent of its full value, the stockholder must find somewhere a sub- 
stantial sum of money to pay an entirely unanticipated tax although 
he received no funds out of which to pay the tax and would naturally 
regard himself as possessing the same stock investment as that which 
he had before divestiture. 

We have tried to hedge the proposed relief with all necessary safe- 

ards to prevent tax avoidance. The relief is not available where 
the exchange or distribution provides cash or property other than 
stock with which to pay the tax. It applies only to divestitures made 
pursuant to an antitrust order of a court, commission, or board, in a 
proceeding to which the United States, or such commission or board, 
isa party. It is limited to situations where the antitrust order directs 
such divestment, specifies the stock to be divested, and recites that 
such divestiture is necessary or appropriate to effectuate the policies 
of the Sherman Act or the Clayton Act or both. Where stock in a 
controlled corporation is distributed to shareholders, a proper allo- 
cation with respect to the earnings and profits of the distributing cor- 
poration and the controlled corporation must be made under regula- 
tions prescribed by the Secretary of the Treasury. Appropriate pro- 
visions for the allocation of the shareholder’s tax basis between the 
old and new stock insure that tax will be paid upon gain realized on 
ultimate disposition by the shareholder of all or a part of his holdings. 
As an overall safeguard, the proposed amendment contains provisions 
prohibiting relief in situations where a primary purpose is tax 
avoidance. 
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Apart from minor technical differences, the amendments suggested 
by our committee differ from H.R. 7361 and 8S. 200 in two respects: 

|. Section 1111 of our draft grants relief when a corporation trans- 
fers property solely in exchange for stock of an acquiring corporation. 
The Simpson-Frear bills are limited to the distribution by one corpo- 
ration, pursuant to an antitrust order, of stock held in another cor- 
poration. 

A study of antitrust cases shows that a great many antitrust de- 
crees require the defendant corporation to divest itself of operating 
assets; e.g., United States v. Paramount Pictures, Inc., 85 ¥. Supp. 
881 (S.D.N.Y. 1949), movie producers ordered to divest themselves of 
theaters; United States v. Lucky Lager Brewing Co., 1958 Trade 
Cases 69,160 (Utah 1958), defendant ordered to dispose of regional 
facilities; United States v. Hilton Hotels Corp., 1956 Trade Cases 
68,253 (N.D. Ill. 1956), ditto; United States v. H. P. Hood & Sons, 
Ine., 1952-53 'Trade Cases 67,404 (Mass. 1952), ditto; United States v. 
Kansas City Star, 1957 Trade Cases 68,857 (W.D. Mo. 1957), news- 
yuper ordered to sell radio facilities. We know of no reason why re- 
fief should be restricted to divestiture cases involving distribution of 
stock. The same considerations apply where a corporation is re- 
quired to transfer property to another corporation solely in exchange 
for a stock interest in such other corporation. Particularly would 
this be true if the transferor corporation were then required to dis- 
tribute such stock to its shareholders Our proposal, therefore, 
provides nonrecognition of gain in the case of such involuntary 
exchanges of property for stock. Here again appropriate basis pro- 
visions Insure the taxation of any gain ultimately realized upon sale 
of the stock received without recognition of gain. 

2. Section 1111(d) (2) (D) of the Simpson-Frear bills grants relief 
only when the divestiture decree recites that nonrecognition of gain 
under the applicable provisions of the code is necessary to reach an 
equitable judgment. Our proposed amendment omits such a require- 
ment. 

We were troubled by the absence in the bills of a clear standard of 
what is equitable to guide the courts in arriving at a decree. We 
feared that the tax treatment might tend to become an item of bar- 
gaining in antitrust settlement negotiations. The withholding of a 
favorable finding by the court might be utilized as an additional 
penalty for the violation, and would in any event have that effect. 

H.R. 7361, S. 200, and our suggested amendments relate to divesti- 
tures under Federal antitrust laws, leaving for future consideration 
divestitures under the laws of the States, foreign countries, and inter- 
national compacts. The relief proposed deals only with divestitures 
by corporations and does not concern antitrust divestitures by indi- 
viduals since the types of cases covered by the proposed amendments 
would not be likely ever to arise in the case of individuals. 

As your committee well knows, Congress in the past has granted 
tax relief in analogous situations. Section 1071 of the Internal 
Revenue Code provides for the nonrecognition of gain or loss on a 
sale or exchange of property made to effectuate policies of the Fed- 
eral Communications Commission. Sections 1081-1083 provide rules 
for the nonrecognition of gain or less on exchanges or distributions 
in obedience to orders of the SEC. Section 1101 provides for the 
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nonrecognition of gain or loss on distributions pursuant to the Bank 
Holding Company Act of 1956. Section 1033 provides rules for the 
nonrecognition of gain when property is subject to involuntary con- 
version such as theft, seizure, requisition, or condemnation. 

The Simpson-Frear bills and our suggested amendments thereto 
proceed on a premise similar to that of existing legislation; namely, 
that an involuntary exchange or distribution ordered by an agency of 
the Government and not resulting in receipt of cash or its equivalent 
is not a proper occasion for the reecognition and taxation of income 
or gain to the recipient. We submit that that premise is sound. 
The enforcement of the antitrust laws will be assisted by the proposed 
legislation. Proper safeguards are provided. The enactment of the 
legislation will forestall the unhappy result of an individual being 
subjected to an income tax, often a heavy tax, although he has re- 
ceived no money with which he can pay the tax; although he has not 
sold out nor changed his investment; and although he is completely 
innocent of any wrongdoing. We submit that such a result should 
no longer be permitted. 


EXCHANGES AND DISTRIBUTIONS IN OBEDIENCE TO ORDER UNDER THE ANTITRUST 
LAWS 


Resolved, That the American Bar Association recommends to the Congress 
that the Internal Revenue Code of 1954 be amended to provide for non- 
recognition of gain or loss with respect to certain exchanges and distributions 
in obedience to orders under the antitrust laws; be it further 

Resolved, That the association proposes that this result be achieved by adding 
to subtitle A, chapter O of the Internal Revenue Code of 1954 a new part, part 
IX, comprising sections 1111 to 1115, inclusive, and by amending section 1223; 
and be it further 

Resolved, That the section of antitrust law and the section of taxation are 
directed to urge the following amendments or their equivalent in purpose and 
effect upon the proper committees of Congress : 

Secrion 1. That subtitle A, chapter 1, subchapter O of the Internal Revenue 
Code of 1954 be amended by adding the following new part: 


“Part IX—EXCHANGES AND DISTRIBUTIONS IN OBEDIENCE TO ORDER UNDER THE 
ANTITRUST LAWS 


“Sec. 1111. Exchanges of property for stock in obedience to order under the antitrust 


laws. 

“Sec. 1112. Distribution of stock in obedience to order under the antitrust laws. 

“Sec. 1113. oe of earnings and profits in certain corporate transfers and sepa- 
rations. 

“Sec. 1114. Definitions. 

“See. 1115. Nonapplication of other provisions. 

“Sec. 1111. EXCHANGES OF PROPERTY FOR STOCK IN OBEDIENCE TO ORDER UNDER 
THE ANTITRUST LAws— 


(a) GENERAL RvuLE.—If a corporation (referred to in this part as the ‘trans- 
feror corporation’) subject to an antitrust order (as defined in sec, 1114(a)) 
transfers property in obedience to such order to another corporation (referred 
to in this part as the ‘acquiring corporation’) solely in exchange for stock of the 
acquiring corporation, whether or not the acquiring corporation is a controlled 
corporation (as defined in sec. 1114(c)), then no gain or loss shall be recog- 
nized to the transferor corporation upon such exchange. 

“(b) ASSUMPTION OF LiIABILITY.—The fact that the acquiring corporation as- 
sumes a liability of the transferor corporation or acquires from the transferor 
corporation property subject to a liability, shall be disregarded in determining 
whether the exchange is solely for stock of the acquiring corporation. 

“(c) Basis or Stock TO TRANSFEROR CORPORATION.—The basis to the trans- 
feror corporation of the stock of the acquiring corporation acquired in an 
exchange to which subsection (a) applies shall be the basis of the property 
transferred in exchange therefor. 
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“(d) Basis oF Property TO ACQUIRING CorporATION.—The basis to the acquir- 


ing corporation of property acquired in an exchange to which subsection (a) 
applies shall be the same as it would be in the hands of the transferor corporation. 
“(e) To Avorn FrepERAL INCOME Tax.—This section shall not 
apply to a transfer of property acquired in pursuance of a plan one of the 
principal purposes of which was to avoid Federal income tax on the transfer. 
“Sec. 1112. DIsTRIBUTION OF STOCK IN OBEDIENCE TO OrDER UNDER THE ANTI- 


TRUST LAWS.— 


“(a) EFFECT ON DISTRIBUTEES.— 


“(1) GENERAL RULE.—If a corporation (referred to in this part as the 
‘distributing corporation’) distributes to a shareholder, with respect to its 
stock, solely stock which is divested stock (as defined in sec. 1114(b)), 
then no gain or loss shail be recognized to (and no amount shall be includible 
in the income of) such shareholder with respect to the receipt of such 


divested stock. 


(2) NON PRO RATA DISTRIBUTION, ETC.—Paragraph (1) shall be applied 


without regard to the following: 


“(A) whether or not the distribution is pro rata with respect to 


all of the shareholders of the distributing corporation, and 


“(B) whether or not the shareholder surrenders stock in the dis- 


tributing corporation. 


“(3) DISTRIBUTIONS TO AVOID FEDERAL INCOME TAX.—Paragraph (1) shall 
not apply to any distribution if the divested stock was acquired by the 
distributing corporation in pursuance of a plan one of the principal pur- 
poses of which is the distribution of the earnings and profits of the dis- 
tributing corporation or of the corporation whose stock is distributed, or 
both (but the mere fact that either corporation has accumulated earnings 
and profits shall not be construed to mean that one of the principal purposes 
of the transaction is the distribution of the earnings and profits of either 


corporation, or both). 


“(b) Basis oF Stock To DistTrRisuTEEs.—If, by reason of subsection (a), 
gain or loss is not recognized with respect to the receipt of divested stock, then, 


under regulations prescribed by the Secretary or his delegate— 


“(1) if the divested stock is received by a shareholder without the sur- 
render by such shareholder of stock in the distributing corporation, the 
basis of such divested stock and of the stock with respect to which it is 
distributed shall, in the distributee’s hands, be determined by allocating the 
adjusted basis of the stock with respect to which the distribution was 


received between such stock and the divested stock received; or 


“(2) if the divested stock is received by a shareholder in exchange for 
stock in the distributing corporation, the basis of the divested stock shall, 
in the distributee’s hands, be the same as the adjusted basis of the stock 
exchanged therefor, except that if the shareholder retains stock of the 
distributing corporation, such basis and the basis of the retained stock 


shall be allocated among the shares of divested stock and retained stock. 


“(c) Cross REFERENCE.—For determination of the period for which the tax- 
payer has held divested stoek received in a distribution to which subsection (a) 


applies, see section 1223(1). 


“Sec. 1113. ALLOCATION oF EARNINGS AND PROFITS IN CERTAIN CORPORATE SEPA- 
RATIONS.—In the ease of a distribution under section 1112 of stock in a controlled 
corporation, proper allocation with respect to the earnings and profits of the 
distributing corporation and the controlled corporation shall be made under 


regulations prescribed by the Secretary or his delegate. 
“Sec. 1114. Derrnrr1ons.— 


“(a) ANTITRUST OrpER.—For purposes of this part, the term ‘antitrust order’ 
means a judgment, decree, or other order of a court or of a commission or board 
in a suit or other proceeding under the Sherman Act (26 Stat. 209, 15 U.S.C., see. 


1-7, as amended), or the Clayton Act (38 Stat. 730, 15 U.S.C., see. 1 
amended) to which the United States or such a commission or board is a party. 
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2-27, 


as 


“(b) Divestep Stock.—For the purposes of this part, the term ‘divested stock’ 
means stock, including stock of an acquiring corporation acquired in an exchange 
to which section 1111(a) applies, which is the subject of an antitrust order 


which— 


“(1) directs a corporation owning stock of another corporation to divest 
itself of such a stock by distributing it to shareholders of the distributing 
corporation (or requires such divestiture as an alternative to other action 


by any person) ; 
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(2) specifies the stock to be divested ; and 
“(3) recites that such divestiture is necessary or appropriate to effectu- 
ate the policies of the Sherman Act or the Clayton Act, or both. 

“If a corporation that receives divested stock is directed (or required as an 
alternative to other action by any person) by an antitrust order to distribute in 
turn such stock to its stockholders, the term ‘divested stock’ shall include stock 
so distributed, whether or not such corporation is a party to the suit or proceeding 
in which such order is issued. 

“(¢) CONTROLLED CorRPORATION.—For purposes of this part, the term ‘controlled 
corporation’ means a corporation with respect to which at least 80 percent of 
the total combined voting power of all classes of stock entitled to vote and at 
least 80 percent of the total number of shares of all other classes of stock is owned 
or acquired by the distributing corporation immediately prior to a distribution 
under section 1112. 

“Sec. 1115. NONAPPLICATION OF OTHER PRovistons.—If a transfer described 
in section 1111 or a distribution described in section 1112 is within any of the 
provisions of this part and may also be considered to be within any of the other 
provisions of this subchapter or subchapter (C) (sec. 301 and following, re- 
lating to corporate distributions and adjustments), then the provisions of this 
part only shall apply.” 


Sec. 2. That the table of parts for subtitle A, chapter 1, subchapter O be 
amended by adding thereto the following: 


“Part IX. EXCHANGES AND DISTRIBUTIONS IN OBEDIENCE TO ORDER UNDER THE 
ANTITRUST LAWS” 


Sec. 3. That section 1223 be amended by striking out the “and” at the end of 
section 1223(1)(A), by substituting “, and” for the period at the end of section 
1223(1)(B), and by adding thereafter the following new subparagraph: 

“(C) a distribution to which section 1112 applies shall be treated 
as an exchange.” 

Sec. 4. These amendments shall be effective with respect to exchanges and 
distributions in obedience to antitrust orders in suits or proceedings in which the 
judgment, decree or order is issued, and the exchanges or distributions are made, 
after ———, 19—. 

Mr. Mason. May I interrupt before he continues? 

The Cuarrman. Mr. Mason. 

Mr. Mason. Mr. Magill, your statement includes a copy of the bill. 

Mr. Maetiu. That is right. 

Mr. Mason. And that bill is a general bill. 

Mr. Maat. Yes; that is correct. 

Mr. Mason. Thank you. 

Mr. Macrt. I will describe it in what I am about to say this morn- 
ing, sir. 

As you all know, the representatives of the Treasury and representa- 
tives of the Department of Justice and committees of the American 
Bar Association have worked on this problem for some months. As I 
have said, this draft which I am submitting here—and I submit it with 
a good deal of humility because I think no witness wishes to be in the 

osition of offering a bill to your distinguished committee—our draft 
is something which we have worked on and which we expect you to im- 
prove and perfect. We hope our draft, will give you some suggestions 
as to what our ideas are. 

What we have primarily had in mind is a purpose which I am sure 
you gentlemen cherish, too, that the provisions of the tax laws ought 
not to operate to block what is the general congressional policy. 

When I was down here some years ago, the general congressional 
policy was to encourage the dissolution of public utility holding com- 
panies. At that time I had the pleasure of working with the gentle- 
man who is now Mr. Justice Douglas on what became supplement R of 
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the Internal Revenue Code, to permit the distribution by public utility 
holding companies of the stock of the constituent companies which 
they held without the recognition of gain or loss to the stockholders 
of such companies. That legislation we thought then was necessary 
in order to facilitate the dissolution of public utility holding com- 
panies pursuant to the congressional policy. 

At the present time it appears that the policy of Congress, and the 
policy of the Government generally, is to encourage the breakup by 
virtue of antitrust decrees of organizations deemed to be operating 
in restraint of trade. In order to prevent the blocking of antitrust 
decrees, particularly of consent decrees, it appears desirable to make 
it possible for there to be some types of distribution to the shareholders 
of organizations which have been held to be operating in violation of 
the antitrust laws without the rather tremendous tax penalties which 
will sometimes be incurred by such stockholders. 

The stockholders in general have been quite innocent of antitrust 
violations so far as they are concerned. In general they have held 
their securities for a considerable period of time, and in general they 
are not in control of the organizations which are being dissolved. 
Moreover—and this, it seems to me, is very important—if you or I 
were stockholders in a corporation which in turn held the stock of 
another corporation—corporation A, let us say, held the stock of 
corporation X—and it was determined by an antitrust decree that 
the stock of corporation X should be distributed to A’s stockholders. 
Our original position as stockholders was that we held the stock of 
corporation A and indirectly we held an interest in corporation X. 
Now, we have received a piece of paper which represents a more direct 
interest in corporation X. The stockholder formerly owned stock 
in A which had stock in X, and now he has stock in both A and X. 

Adding another element to it, he also has no money with which to 
pay any tax which is imposed on him. So for both reasons—first, 
because his position is substantially unchanged and, secondly, because 
the occasion is not a good one to impose a tax—because the taxpayer 
has not received the money with which to pay it—it has seemed to us 
that the tax law should provide that that distribution by corporation 
A of the stock of corporation X pursuant to an antitrust decree or 
a governmental order should not give rise to the recognition of gain 
or loss to the stockholder, but that the stockholder should allocate 
his tax basis between the two kinds of stock which he now has. If, as, 
and when he sells some of these stocks so that he comes into the money 
to pay the tax, that then he should be taxable on the basis of the 
difference between whatever his tax base as so allocated may be and 
the amount of money which he receives for the shares. 

The difference between the American Bar Association bill, which I 
am presenting, and the bills which have been introduced is approxi- 
mately this: 

The original bill on which this hearing was called, H.R. 7361, and 
the companion bill, S. 200, dealt with divestitures of stock but not 
with divestitures of property. Our committee, when we worked on it, 
discovered that in a great many cases—many of which I have cited in 
my memorandum—corporations were required pursuant to antitrust 
orders to divest property as well as to divest stock. The common way 
in which that is done is that corporation A transfers such property 
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to corporation X in exchange for the stock of X and then the stock of 
X is distributed to the shareholders of A. So that the second step is 
similar to the situation covered by H.R. 7361. 

It appears to our committee that these divestitures of property, if 
carried out pursuant to antitrust decrees and orders and having no 
purpose to distribute the earnings and profits of the corporation, 
should be given treatment similar to that which was given to divesti- 
tures of stock. That is the primary difference between the draft 
which is incorporated in my statement and the original bill. 

In H.R. 8126, the substance of our proposal was included, but with 
some fringes added which, so far wt can see, largely destroyed the 
operation of the provision which we suggested. One of the provisions 
is to the effect that the stock must have been held for 5 years in order 
for the distribution to be tax free to the recipient shareholders. Un- 
fortunately, in the type of case which I have sought to describe to 
you, the stock of the newly organized company would not have been 
held by the old company for 5 years at the time it is distributed to 
the stockholders. The common situation is for court order to compel 
the transfer of the property, followed immediately by the distribu- 
tion of the stock of the company to which the property is transferred. 
The stock then would not haye been held by the original company for 
5 years or more at the time of the distribution. 

Then, secondly, we thought it was undesirable to provide that the 
stockholders should be taxed on the tax basis to the Jistributing cor- 
poration of the stock which is distributed to him. In our view he 
should not be taxed either on the market value of the stock which he 
receives nor upon the basis of such stock in the hands of the distribut- 
ing corporation. We thought that adequate safeguards would be 
provided if the operation of these provisions were limited to cases 
where there was an antitrust order or decree by a Federal court and 
it is found that there is no purpose to distribute the earnings and 
profits of the distributing corporation. On that basis our draft was 
prepared. 

I realize, as I say, that my statement was prepared prior to the 
time that I received copies of H.R. 8126, the revision of the original 
H.R. 7361. I hope that our statement and our draft bill is intelligible 
under even the circumstances which have arisen. I will be glad to 
answer any questions that I can. 

The CuHamman. Mr. Magill, we thank you, sir, for coming to the 
committee and giving us the benefit of the thinking of the antitrust 
section of the American Bar Association. You are chairman of that 
section, as I understand. 

Mr. Maerz. I am chairman of a subcommittee of that section. 
We worked on this for several months last winter with a taxation 
subcommittee of the association, and this draft which I submit here 
is the product. As you see, it was endorsed by the board of governors 
of the association. The board of governors, in fact, was primarily 
interested in the proposition rather than in the draft of the legisla- 
tion. We are submitting the legislation for your consideration. 

The Cuamrman. As I understand, the basic thought is that when- 
ever the Government adopts a policy such as the policy in the field 
of the antitrust law, that the tax law itself in your opinion should be 
so constructed as to permit full utilization of action by the courts 
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under that policy and not to so limit the possible results in a court pro- 
ceeding under that policy as to prevent the overall objective of the 
Government being carried out. The tax policy itself should not work 
against another policy of the Government. 

Mr. Maem. That is exactly correct. 

The Carman. I think everyone would agree that it is desirable 
that policies of the Government be brought into greater conformity 
one with the other so that one could not work against the other. Your 
thought is that because of this Government policy and because of 
the action being taken by Government, conditions arise that should 
not be treated under previous of tax law as though they were volun- 
tary actions. 

Mr. Macrit. That is correct. In our view, this falls within the 
same ambit as the public utility holding company provisions and 
other similar provisions which this committee has dealt with in the 

ast. 

, The CHatrMan. There is one as to the Federal Communications 
Commission that I remember. 

Mr. Yes, sir. 

The Cuatrman. Let me direct my specific attention to section 1111 
which is contained in H.R. 8126, and also is the recommendation of 
the American Bar Association. Since it is a recommendation of the 
bar, I thought maybe you could help me to better understand how 
this is to apply and how it is to work. I am not sure that I under- 
stand Re Ha this provision is intended to be similar to the reor- 
ganization provisions or whether it is intended to be similar to the 
like kind provisions or the involuntary conversion provisions. Can 
you help me a little bit on that ? 

Mr. Macitz. What we were trying to do—we were thinking of all 
of these provisions but we were thinking primarily of the involun- 
tary conversion provision. Perhaps I can give an illustration. 

Let me use as an illustration a situation in which [ have no direct 
knowledge of the facts. I have been told that in the case of the East- 
man Kodak Co. and the color photography process it may be found 
that notwithstanding the original decree the Kodak Co. still has more 
than 50 percent of that business, and it may be compelled to part with 
additional property. If it were to be required to do so, the company 
might be ordered to transfer that property to some other company 
which was interested in the business in exchange for stock of that 
other company. The court would almost certainly require that such 
stock heuld immediately distributed to the Kodak stockholders. 

In such a case what we sought to do was two things: First, the trans- 
fer of property by Kodak to the other company in exchange for its 
stock hela not give rise to gain or loss, and then the distribution of 
that stock to the shareholders should not give rise to gain or loss. The 
position of the stockholders is essentially the same as it was before. 

The CHarrman. What you are trying to do is to permit the incor- 
poration of business assets, then the distribution of stock of the new 
corporation ? 

Mr. Maertzu. That is right. 

The Cuarrman. Tax free. 

Mr. Maeux. If I may interject, Mr. Chairman, we are trying to 
cover two points. If what you had was a transfer of this property by 
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the Kodak Co., to use that illustration, to a new company in exchange 
for the stock of the new company, the present reorganization provi- 
sions would cover it. But suppose that the transfer is to an existing 
company in exchange for some, but not as much as 80 percent of the 
stock of the existing company—let us say 10 percent of the stock of the 
existing company—and that in turn is distributed to Kodak stock- 
holders. There will be cases where none of the present reorganization 
provisions cover the disposition. That is what we were trying to 
cover. 

The CuHamman. The reason, then, you recommend this new section 
1111 is because there will be cases, in your opinion, that would not have 
been treated in this way ? 

Mr. Maartz. That is right. 

The CHarrmMan. Therefore, they would not be given this treatment 
under the original provisions of S. 200 or H.R. 7361 ? 

Mr. Macy. Yes. 

The Cuarrman. I think the first situation I described, that is, the 
incorporation of business assets and the transfer of stock of the new 
corporation tax free could occur under S. 200 or H.R. 7361. 

Mr. Macrru. That is covered, yes, sir. 

The CuatrMan. It is this additional situation that you think ought 
to be covered. 

Mr. Maaiiy. That is correct. 

The Cuarrman. Therefore, section 1111 ought to be enacted. 

Mr. Maerty. That is exactly right. 

The Cuarrman. Did the bar think in terms of any further refine- 
ments of procedures under section 1111 than the language would now 
provide ? 

Mr. Maetiu. No, I don’t think so. 

The Cuatrman. Frankly, I am just a little bit disturbed as to the 
extent that this provision might go because perhaps I don’t under- 
stand it fully. But let us suppose that a corporation has 20 factories, 
and it is in violation of the antitrust laws. The court believes that in 
order to carry out the policies of the antitrust law the corporation 
should dispose of 10 of its factories. Assuming that the court will 
permit it, can the corporation pick any particular factories it wants 
to for the purposes of this tax-free exchange, transfer each factory to 
a different corporation solely in exchange for stock? Would that be 
permitted under the law? 

Mr. Maatiu. I think it could so long as it is done under the anti- 
trust decree. 

The Cuarrman. In other words, can there be more than one ex- 
change in the case of one corporation ¢ 

Mr. Macuu. I think there could; yes, sir. 

The Crarrman. Could the corporation divide up the assets of the 
single factory under this section and transfer separate assets to the 
separate corporations ? 

Mr. Maertt. I think, yes. Again the situation is not one that can 
be anticipated. In this Eastman Kodak situation, which I have used 
as a hypothetical example—I may be taking liberties with the facts 
of that situation—as I understand it, the original decree there was 
that the Eastman Co. should dispose of 50 percent of the color pho- 
tography finishing process which it controlled. It was conducting 
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more than 50 percent of that business, and was supposed to dispose 
of that. It is my understanding that is it possible within a few years 
it will be discovered that Eastman has more than 50 percent of the 
color finishing business, notwithstanding the original antitrust decree. 
The Kodak Co. has built itself up and so on. So the Kodak Co. may 
be compelled to dispose of some more of this color finishing business 
which I take it torbe the kind of a situation which you are thinking 
of, Mr. Chairman. There may be an aggregate of assets which the 
court will require to be divested in exchange for stock, and this stock 
may be the stock of a new company, or it may be the stock of an exist- 
ing company. If it be the stock of an existing company and is less 
than 80 percent of the stock, I believe there is no provision of the 
present law which would cover it. 

The Cuatrman. What kind of stock must it be? Must it be pre- 
ferred stock? Can it be voting stock? Can it be nonvoting stock? 

Mr. Maatiu. I don’t believe we say. 

Ths Cuarrman. Should it be just common stock or should it be pre- 
ferred stock and nonvoting stock? Here is what lamthinking of. If 
it is preferred stock, could it be in the class of preferred stock which 
could be redeemed in the near future at the option of the holder? 

Mr. Macitt. Wouldn’t you get into this at that point? If there 
were a redemption which was deemed to amount to a distribution of 
earnings and profits, then it would be so taxed. In other words, I 
am not sure that this stock provision should be limited simply to 
common stock. It may be that the transfer may be made for preferred 
stock. I think you can cover the fear which perhaps you have if you 
provide, as we have in here, that if the distribution amounts to a dis- 
tribution of earnings and profits, then it shall be so taxed. 

The CHarrman. Would there have to be any particular amounts re- 
ceived in order to have a tax-free exchange ? 

Mr. Maciiti. No. We had in mind that there should not be any 
requirement as to amount. As I sought to indicate, particularly if 
you are dealing with a transfer of property, you may have a transfer 
of property to an existing company in exchange for a small minority 
of its stock. 

The CHamrman. Then it would be possible for this provision to 
apply even though the corporation transferring the property receives 
less than 1 percent of the nonvoting preferred stock of the other 
corporation ? 

Mr. Maariu. I think as far as these provisions are concerned; yes, 
sir. 

The CHarrmMan. Should that be permitted ? 

Mr. Maem. So far as I can see that is all right. I don’t quite 
see the objection to it. Since you are not trying to bring these into 
the reorganization provision requirements, there is not the same neces- 
sity for seeing to it that the new company is controlled by the old 
company. In fact, what you are after is the contrary. You don’t 
want the new company controlled by the old company. 

The CuargmMan. I was merely trying to find out what the bar asso- 
ciation had in‘mind. 

Let us suppose that under an antitrust order, a corporation has to 
get rid of a single factory. Suppose an individual who wants to 
acquire the factory puts a million dollars in the new corporation in 
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exchange for stock. The antitrust violator can transfer the factory 
to this new corporation in exchange for the stock under this provision. 
After this the new corporation can transfer the factory to the indi- 
vidual in exchange for all his stock, thus buying him out completely 
and the redemption which results in no tax at all to the new cor- 
poration. Isthat not so? 

Mr. Maer. I think I probably fell off the wagon there at some 
point. Whois going to get the factory? 

The Cuarrman. Let me go through it again. 

Mr. Yes, sir. 

The Cuarrman. The factory has to be disposed of by this antitrust 
violator. An individual wants to acquire the factory and puts up a 
million dollars in the new corporation in exchange for its stock. The 
antitrust violator can then transfer the factory to the new corporation 
in exchange for stock, can it not ? 

Mr. Maerz. That is right. 

The Cuarrman. After this the new corporation can transfer the 
factory to the individual ? 

Mr. Maerz. Who put up the million. 

The Cuarrman. Yes. In exchange for all of his stock, thus buyin 
him out completely in a redemption which results in no tax at a 
to the new corporation. Is that not correct? Is that what you 
intend ? 

Mr. Maerz. I guess that is so. What you are relying on here is 
tax free liquidation provisions. 

The Cuamman. What I am thinking about is this. You have the 
new corporation ending up with nothing but cash. May not this 
subsidiary be liquidated tax free under the code ? 

Mr. Yes. 

The CHatrman. So at the end of all of the steps described the anti- 
trust violator would have parted with his factory, he would have 
received cash without any tax, while the person acquiring the factory 
will own it on a basis equal to its fair market value. Is that what we 
want ? 

Mr. Maerz. I would be inclined to turn it around this way. Do 
you think that any of us would advise anyone to do that? 

The CHamman. I don’t know. 

Mr. Macau. I take it what you are worried about is that when you 
get done the stockholders of the corporation which you have termed 
the antitrust violator, the divesting corporation, will have received 
either cash or interest in a corporation which has cash. Somewhere 
in there you are going to get something very close to a distribution of 
earnings and profits. 

The Cuarrman. I don’t know whether anyone would advise it or 
not, but I have always been impressed with the fact that occasionally 
we legislate changes in the tax law because somebody advised a client 
wrong. 

Mr. Mactrx. Somebody would try to find an escape hatch some- 
where, I am sure of that. I don’t believe this is a very good one, but 
I may be wrong. 

The Cuamman. Are there any further questions of Mr. Magill? If 
not, we thank you again, sir. 

Mr. Maeutz. Thank you, sir. 
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The Cuamrman. You have helped me to understand what is in- 
tended. 
Mr. Maarttx. I am not sure that I did. Those were very ingenious 
examples that you gave. 
The Cuamman. Our next witness is Mr. Winthrop Lenz. Will you 
identify yourself by giving your full name and address, and the 
capacity in which you appear / 


STATEMENT OF WINTHROP LENZ, VICE PRESIDENT, MERRILL 
LYNCH, PIERCE, FENNER & SMITH, INC. 


Mr. Lenz. My name is Winthrop Lenz. My business address is 70 
Pine Street, New York City. 

The Cuamrman. You are recognized, sir. 

Mr. Lenz. I filed copies of my statement with the clerk of the 
committee, 

The Cuatrman. We have copies before us, sir. 

Mr. Lenz. I am vice president in charge of the corporate buying 
department in the underwriting division of Merrill Lynch, Pierce, 
Fenner & Smith, Inc., a securities investment firm which is engaged in 
practically all phases of the securities business. Merrill Lynch, as 
our firm is generally known, is the largest securities commission firm 
and is one of the 10 largest securities underwriting firms measured by 
business written over the past 5 years. ‘The firm last year accounted 
for approximately 14 percent of the public round lot trading on the 
New Vork Stock Exchange and for approximately 21 percent of the 
odd lot trading. We have around 450,000 customers. 

A substantial number of these 450,000 customers own Du Pont 
and General Motors stock. For example, we have registered in our 
name more than 2,500,000 shares of General Motors common stock 
which we hold for more than 25,000 customers. A large number o 
these customers are people of modest means. I am appearing here 
today in support of this legislation because we at Merrill Lynch do 
not. want to see the stockholders of General Motors or the stockholders 
of Du Pont get hurt by the current antitrust case which is now pend- 
ing in Chicago. 

Tn March of this year I testified in that case, before Judge LaBuy, 
as an expert witness called by the Du Pont Co. My testimony was 
directed to the market consequences ef the judgment which the De- 
partment of Justice has proposed that the court should enter in that 
case, 

The fact which emerged most clearly from my study in preparation 
for my testimony was that a substantial part of the adverse market 
consequences which would occur in both Du Pont and General Motors 
stock could be traced back, directly, to the tax consequences of the 
forced distributions and to the forced sales which the Government 
proposed. Now of course I do not know whether the court in Chi- 
cago will enter the judgment that the Government has proposed, but 
we would like to see the threat of a depressed market, which that 
judgment represents, removed from the picture. This legislation will 
help considerably. 

The committee, I think, would be interested in knowing the nature 
of that threat, and something of its magnitude. I can best supply 
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that information, I think, by summarizing my testimony before Judge 
LaBuy. 

My study of the Department of Justice proposal and of the mar- 
kets for common stock and for the shares of General Motors and 
Du Pont in particular has led me to the conclusion that if it is put 
into effect without a change in the present tax laws there will be a 
serious impact on the market prices of both General Motors and 
Du Pont stock during the 10-year period. 

In essence, the proposal of the Department of Justice contemplates 
that each year for 10 years approximately 4,300,000 shares of General 
Motors will be distributed to the Du Pont stockholders and approxi- 
mately 2 million shares will be sold by the trustee. 

The sales by the trustee will not, however, be the only sales. It is 
my judgment that a minimum of 1 million of the 4,300,000 shares 
which are distributed annually by the trustee will also be offered for 
sale. The individual Du Pont stockholders who will receive the Gen- 
eral Motors shares, at least to some extent, will find it necessary or 
desirable to sell them in order to secure cash with which to pay the 
income taxes upon the distribution. These sales will not be made 
im any organized way. They will take place, by and large, at or 
around the time of the distribution for the reason that the income 
tax to the Du Pont shareholder will be based on the market value of 
the General Motors stock at the time it is distributed. This selling 
by the Du Pont shareholders receiving General Motors stock will 
itself have a substantial impact on the market price of General Motors 
stock. 

In addition to these sales, the trustee will be offering for sale the 
2 million shares which he must sell. T have assumed that the trustee's 
sales will be carefully planned and efficiently conducted, but the fact 
remains that the sale of the trustee’s 2 million shares will, in itself, 
have a substantial depressing effect on the market for General Motors 
stock, and will accentuate the impact on the market price caused by 
the offerings made by the Du Pont stockholders. 

Taken together, the trustee’s sales and the sales by Du Pont stock- 
holders will add to the supply of this stock a minimum of 8 million 
shares annually during the 10-year period in which the judgment is 
‘arried out. The magnitude of such an increase in the supply of this 
stock becomes apparent when it is compared with the approximately 
9.170.000 and 8.711.000 shares of General Motors that were traded on 
all U.S. stock exchanges in the years 1956 and 1957. 

The increased demand for General Motors stock necessary to absorb 
this increased supply can be created only by a substantial reduction 
in the market price below that at which General Motors stock would 
otherwise be selling. My consistent experience, in the years I have 
been in the securities business, has been that an increase in the sup- 
ply of a stock has the effect of depressing the market price of that 
security below what it would otherwise have been, and for a sub- 
stantial period during and following the offerings. This is the way 
the law of supply and demand usually works in a free auction market. 

There is no exact formula by which the adverse impact on the 
price of a stock can be computed in advance since many factors 
enter into the price at which it will sell. Here, however, the sales by 
the trustee under the judgment proposed by the Government, as well 
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as the sales by the Du Pont stockholders to whom the trustee will 
distribute General Motors stock annually, will recur each year for 
10 years. They will thus have a much more depressing effect than 
that of any prior offerings of large amounts of stock with which we in 
the securities industry are acquainted. In addition, investors who 
might otherwise buy General Motors stock will know that the annual 
sales are going to be made during the 10-year period; they will ac- 
cordingly refrain from buying except at bargain prices, and this 
will have a further depressing "effect upon the market price. 

Based upon all the foregoing factors, I testified at the hearing in 
Chicago that were the Government’ s proposed judgment to be ordered 
by the court, the market price of General Motors stock would be 
decreased below that at which it would otherwise be sellin by be- 
tween 20 to 30 percent. This depressing effect would persist for most 
of the 10-year period, 

In reaching my conclusion, I have not tried to evaluate another 
factor which could be of equal or even greater importance. This is 
the likelihood that present stockholders of General Motors might 
themselves decide to sell because of their unwillingness to retain a 
stock which could be depressed in price for a period of 10 years. Were 
even a small percentage of the approximately 218 million shares of 
General Motors stock held by General Motors stockholders other than 
Du Pont and Christiana to be offered for sale, the effect on the mar- 
ket price of General Motors would be even more drastic. 

So far as concerns Du Pont stock, the market consequences would 
be equally severe, but for somewhat different reasons. 

If the court were to order the judgment proposed by the Depart- 

ment of Justice, many Du Pont stockholders would offer their shines 
for sale. They would do this, in my judgment, because they would 
recognize that they would be better off to do so, if their ‘apital gains 
tax would not be too I: arge, because they could avoid in that way the 
substantial income taxes they would be required to pay were they to 
wait and receive the shares of General Motors in the annual distribu- 
tions. Of course, some Du Pont stockholders who might be interested 
in selling their Du Pont stock would incur such large capital gains 
taxes on the sale that they would not sell. But for a substantial 
number of Du Pont stockholders it would be financially advantageous 
to pay capital gains taxes rather than the income taxes at the much 
higher rates. The increased supply of Du Pont stock on the market 
resulting from these offers to sell by shareholders who decide to pay 
capital gains taxes would have a depressing effect on the market price 
for Du Pont stock. The effect would be accentuated by the inherent 
nature of the stock itself. Du Pont stock is relatively high priced, 
appeals to a limited class of investors, and is traded on “the stock 
exchange in relatively small volume. Accordingly, it would require 
much less of an increase in the supply of stock to produce a serious 
decline in price than with the case of General Motors stock. 

The depressing effect of the increase in the supply of Du Pont. stock 
offered for sale, moreover, will be further accentuated by a simultane- 
ous decrease in demand. Individual investors, particularly those in 
higher tax brackets, who do not presently own Du Pont, will be most 
unwilling to purchase a stock which over a period of years will return 
them a part of their capital on which they will have to pay taxes at 
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ordinary income rates. Corporate investors, who would incur a rela- 
tively low income tax on the General Motors stock distributed, would 
be reluctant to purchase Du Pont stock until the full impact of the 
offerings for sale and selling by Du Pont stockholders have been felt, 
or until the market price of the stock becomes absurdly low. 

I testified at Chicago that were the Government’s proposed judg- 
ment to be ordered by the court, the combination of the increase in the 
supply of Du Pont stock offered for sale and the decrease in the 
demand for the stock would cause a pronounced impact on the market 
price so that the stock would sell well below the price at which it 
would otherwise be selling. This impact might well be as much as 25 
to 30 percent and might persist for a substantial part of the 10-year 
period during which the judgment is to be carried out. 

The tax laws, as they are now written, would impose heavy penal- 
ties on innocent investors, since none of the stockholders of General 
Motors or Du Pont have been found to have violated any law. H.R. 
7361 provides that there would be no tax imposed upon a distribution 
of stock required by the order of the court or Commission in an anti- 
trust proceeding. Upon a sale of the stock so received there would, of 
course, be a capital gains tax upon any appreciation in value. I testi- 
fied before the Senate Finance Committee in favor of S. 200, a bill 
which is substantially the same as H.R. 7361. In my opinion, H.R. 
7361 would be the fair and equitable way to treat distributions of stock 
required by court order. If such legislation were to pass, it is my 
opinion that virtually all of the adverse market consequences arising 
from the distributions proposed by the Department of Justice in the 
Du Pont case would be eliminated. 

H.R. 6126 differs from H.R. 7361 and S. 200 in one important 
respect, so far as concerns the market consequences of a forced dis- 
tribution. It would impose a tax at the time of such distribution 
measured by the lesser of the fair market value of the divested stock or 
the basis of the distributing corporation of such stock. While I 
believe that there should be no tax upon a forced distribution, H.R. 
8126 is certainly a step in the right direction and is certainly an im- 
provement over the present law which would tax the fair market 
value of distributed stock in every instance. If H.R. 8126 were to 
be enacted, it is my opinion that the market consequences of the dis- 
tributions required under the Department of Justice proposal would 
not be nearly as severe as they would be under the present tax laws. 

In conclusion, I recommend for favorable consideration of the 
committee H.R. 7361, which I believe to be the fair and equitable 
treatment to be accorded a forced distribution. If for any reason 
legislation of this kind appears inadvisable, I believe H.R. 8126 de- 
serves the committee’s favorable consideration. 

The Cuarrman. Mr. Lenz, we thank you, sir, for bringing to us this 
gum discussion of market consequences, in your opinion, of the 
order. 

Are there any questions of Mr. Lenz? Mr. Mason. 

Mr. Mason. Essentially, Mr. Lenz, what is the difference between 
H.R. 7361 and H.R. 8126¢% Briefly, just what is the difference between 
those two propositions ? 

Mr. Lenz. I am not a tax expert, but I will try to do my best. 
It is the difference between no tax at all on the distribution, or the tax 
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at the rate which the original corporation acquired the stock, or in 

this instance $2.09. In effect, it places the individual pretty much, 

as I see it, on the same tax basis as the corporation without the 85 
reent. 

Mr. Mason. That is all, Mr. Chairman. 

The Mr. Simpson. 

Mr. Simpson. Mr. Lenz, I think it might be said that one of the 
differences between the two bills is that in this bill before us we are 
leaving it a tax as a result of forced distribution, albeit a small tax. 
Nevertheless, we are as a matter of policy ey a tax on the acqui- 
sition cost, whereas under the original bills, H.R. 7361 and S. 200, no 
tax would have been levied on the acquisition cost. 

Mr. Lenz. That is correct. 

Mr. Stwpson. The base would have been correspondingly lower. 

Mr. Lenz. That is correct, sir. 

Mr. Mason. Would the gentleman yield there? 

Mr. Srmpson. Yes. 

Mr. Mason. Then H.R. 8126 from the standpoint of the Treasury 
is a little more desirable than H.R. 7361, would you say ? 

Mr. Suwrpson. The bill now before us, that is correct. 

The Cuarrman. Are there any further questions? If not, thank 
you again, Mr. Lenz. 

Mr. Lenz. Thank you. 

The Cuatrman. Our next witness is Mr. John Dane. 

Mr. Dane, will you identify yourself for the record by giving us 
your name, address, and capacity in which you appear? 


STATEMENT OF JOHN DANE, JR., MEMBER, COMMITTEE ON TAXA- 
TION, CHAMBER OF COMMERCE OF THE UNITED STATES; AC- 
COMPANIED BY J. KIRK EADS, MANAGER, TAXATION AND 

FINANCE DEPARTMENT 


Mr. Danr. My name is John Dane, Jr., and I live at 342 Warren 
Street, in Brookline, Mass. My business is at 30 State Street in 
Boston. I am a partner in the firm of Choate, Hall & Stewart, in 
Boston, and I appear before you on behalf of the Chamber of Com- 
merce of the United States, and as a member of the committee on 
taxation of the chamber. 

The CuarrMan. You are recognized, sir. 

Mr. Dane. May I identify for the record Mr. J. Kirk Eads, who is 
the manager of the taxation and finance department of the Chamber. 

Mr. Dane. I appear today on behalf of the Chamber of Commerce 
of the United States as a member of its committee on taxation to 
discuss the Simpson bill, H.R. 8126, which deals with the tax hard- 
ship resulting from antitrust divestiture decrees. 

Twelve years ago, in 1947, in testimony before the House Ways and 
Means Committee, a chamber witness predicted that the type of 
situation H.R. 8126 is intended to deal with would arise to plague us. 
Again in 1954, in testimony on H.R. 8300, in 1956 in a special state- 
ment directed to the Joint Committee on Internal Revenue Taxation, 
and in 1958 in a supplemental statement to the House Ways and 
Means Committee, the chamber emphasized, the need for corrective 
action. 
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In considering any proposal for corrective action in this situation, 
three tests should be ade 

It should, first of all, be established that a particular group or class 
of taxpayers is suffering, or is about to suffer, a serious injustice under 
the present law. Secondly, it should be established that the relief 
suggested is consistent with the general philosophy and spirit of the 
other provisions of the Internal Revenue Code. And, finally, it 
should be established that the effect of the proposed relief provision 
will be to benefit not only the group primarily affected but also the 
people of the country asa whole. 

Putting the most important consideration first, we believe that the 
economy of the country would be benefited by the adoption of appropri- 
ate relief provisions because the present provisions of the code can 
hamper the efficient and equitable administration and enforcement 
of the antitrust laws. The Internal Revenue Code, requiring as it 
does that any distributions made pursuant to an antitrust decree be 
included in full in taxable income, is grossly unfair to the stock- 
holders who receive such distributions. And, finally, relief to the 
recipients of divestiture decree distributions has many precedents in 
our tax law and is consistent with the general theories of taxation 
underlying the Internal Revenue Code. 

The enactment of the bill is essential if serious injustice to persons 
receiving distributions pursuant to divestiture decrees is to be avoided. 

The basic vice of the present law relating to the tax consequences of 
the receipt of distributions pursuant to a divestiture decree is that it 
requires the recognition of taxable income when recipient has received 
no economic gain—no increase in his net worth. It is just as easy 
as that. Let us bring the issue into sharper focus by taking a very 
simple example. Corporation A, over a period of years has acquired 
a substantial block of the capital stock of corporation B. Subse- 
quently the Department of Justice determines that the ownership by 
corporation A of the corporation B stock is an anticompetitive prac- 
tice and seeks and secures a court decree requiring corporation A to 
divest itself of such stock. At the time when the divestiture is ordered, 
10 percent of the market value of corporation A’s stock is attributable 
to its holdings of the stock of corporation B. 

Let us further assume that Mr. X owns 100 shares of corporation A 
which shares, prior to the divestiture decree, were worth $100 a share 
or an aggregate of $10,000. Asa result of the divestiture decree, Mr. 
X will receive stock of corporation B worth $1,000 but he will have to 
add this amount to his taxable income and have it taxed at his highest 
bracket. If Mr. X is a single man with no dependents and has other 
income consisting of a salary of $10,000 a year, he will have to pay an 
additional Federal income tax of $340 as a result of this receipt of the 
corporation B stock. 

When Mr. X prepares his tax return, he is going to be very surprised 
and shocked at his predicament. He is going to ask, what do I have 
after the divestment decree that I did not have before? How much 
richer am I? Before the decree he had an indirect interest in the cor- 
poration B stock by virtue of his stock holdings in corporation A and 
now he owns his pro rata share of such corporation B stock outright. 
The value of his corporation A shares has gone down by the amount 
of the value of the corporation B shares which have been distributed to 
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him and he is further going to say that as you put value in the pocket 
marked “B” you take it out of the pocket marked “A” but that you 
never make any money by shifting coins from one trouser pocket to 
the other. 

I don’t know how successful other tax practitioners may be but if 
Mr. X came to me I do not feel confident that I could give him any 
satisfactory explanation of the equity of the operation of the tax law 
in his particular case. 

Now it may be objected that while this might be very unfair to Mr. 
X in a normal situation, there is some taint attached to owning stock 
of a corporation which loses an antitrust suit, and therefore he 
should be penalized, 

Supreme Court decisions do not seem to support this point of view. 
On the contrary, the Court has said that equitable relief in antitrust 
cases—and divestiture is a form of equitable relief—*‘is remedial, 
not penal” (Hartford-Empire Co. v. the United States, 323 U.S. 
386, 435 (1945)). It has also been said “divestiture is a remedy to 
restore competition and not to punish those who restrain trade * * *” 
Chief Justice Vinson and Mr. Justice Reed concurring in Timken 
Roller Bearing Co. v. US., 341 U.S. 593, 603 (1951). 

It will be hard to convince Mr. X that it helps to restore competition 
to force him and his fellow stockholders to pay a tax at their highest 
rate merely because they now own their proportionate interest in the 
corporation B stock directly rather than indirectly. 

Furthermore, if there is to be any tax penalty for violation of 
the antitrust laws, Mr. X will find it hard to see why this should 
fall on him rather than on the corporation itself. His perplexity 
will doubtless be increased if the violation in his case resulted from 
the inability of the corporation’s management or its counsel to foresee 
wcurately the development of administrative theories and the course 
of judicial interpretation, both of which are and have been constantly 
changing. He will also find it hard to understand why different 
classes of stockholders of corporation A will be treated differently. 
Individual stockholders such as Mr. X must pay a tax on 100 percent 
of the fair market value of the corporation B stock distributed pur- 
suant to the divestiture decree. However, corporate stockholders of 
A will only be required to pay a tax on 15 percent of the fair market 
value of such stock and tax exempt stoekholders such as schools, col- 
leges, and hospitals will not be required to pay any tax at all. 

The tax problem of persons like Mr. X who are stockholders in cor- 
porations which have been subject to a divestiture decree are not con- 
ined to the fact that there must be included in taxable income an 
umount equal to the fair market value of any stock received pursuant 
todivestiture decree. Such stockholders must discharge the resulting 
tax liability in cash and this means, in many cases, that they must sell 
ome of the stock received in order to do so. If only a single stock- 
holder had this problem it would be one thing, but the fact is that many 
tockholders of the corporation whose shares have been distributed may 
be seeking to sell some of their shares at or about the same time. This 
could well depress the market so, in Mr. X’s case, the stock, which was 
worth $1,000 when he received it and which must be included in his 
taxable income in that amount, may be worth, for example, only $900 
when he comes to sell it. To the extent that a stockholder’s loss in such 
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a situation exceeds $1,000, he cannot, under the present proinsion of 
the Internal Revenue Code, use it to offset other income, such as in- 
come recognized as a result of the receipt of the stock itself. He can 
only use such loss to offset capital gains if he is fortunate enough to 
have any. 

Any diminution of the market value of stock being distributed pur- 
suant to a divestiture decree has widespread repercussions. In the case 
which we have been discussiong, only 10 percent of the stock of cor- 
poration B was owned by corporation A and distributed by it to its 
stockholders. However, if any substantial number of the recipient 
corporation A stockholders put large amounts of such corporation B 
stock on the market at the same time, it is not only going to decrease the 
value of the corporation B shares held by other corporation B share- 
holders but it is going to drastically curtail the ability of corporation B 
to go into the security markets and raise additional equity capital. 

The adoption of tax relief legislation is necessary to the proper en- 
forcement of the antitrust laws. 

The purpose of granting relief in the form of divestiture is to re- 
strain anticompetitive practices and to eliminate concentrations of eco- 
nomic power. Divestiture, in short, seeks to establish optimum con- 

titive conditions. Divestiture is not the penalty imposed by a court 
in a criminal antitrust case where the management of a corporation 
is found guilty of having deliberately emarked upon a program of 
acquisition or expansion clearly in violation of the antitrust laws. 
Severe penal sanctions are provided for such conduct. 

To remove this unjust result will facilitate the entry of appropriate 
judicial decrees in furtherance of the antitrust laws, so that no court 
need ever hesitate to order divestiture because of concern over the tax 
penalty on stockholders. 

It should be borne in mind that the tax penalty imposed on stock- 
holders as a result of divestiture is not one which was contemplated 
by the antitrust statutes themselves. Indeed, at the time the Sherman 
and Clayton Acts were passed, income taxation was, for all practical 
purposes, nonexistent. 

Further, to remove this tax inequity should facilitate the negotia- 
tion of consent judgments in situations where corporation manage- 
ment may prefer to work out such a judgment rather than to contest 
a Justice Department charges of antitrust violation. 

In such a situation the corporate management involved in antitrust 
proceedings would quite properly have great reluctance to consent to 
a decree which would impose crippling taxes on shareholders. They 
could well feel that if a a tax burden is to be imposed on the share- 
holders, by whose favor they hold their position, it must be done by 
decree of the court, even through that may involve long and costly 
litigation. 

In other areas, Congress has taken into account the fact that. the 
tax laws must not work at cross purposes with vital regulatory legisla- 
tion. Three years after the enactment in 1935 of the public utility 
holding company bill which was directed against undue “growth and 
extension of holding companies,” Congress amended the tax law to 
defer the recognition of taxable incomes on receipt of distributions 
made in connection with the simplification and integration of public 
utility holding company systems. This amendment was found neces- 
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sary because the Securities and Exchange Commission had encountered 
dificulty in its enforcement program on account of the tax consequence 
of any divestiture order. Similarly, when the Federal Communica- 
tions Commission has required a sale “in pursuance of the policy of 
diminating common ownership of directly competing radio facili- 
ties,” the recognition of any gain on such sale is deferred under the 
present provisions of the Internal Revenue Code. 

Perhaps the closest analogy lies in the Bank Holding Company Act 
where bigness, monopoly, and concentration of power were the targets. 
Inmany ways, this act represents a specific application of the general 
policy of the antitrust laws to a single industry. 

The tax relief granted in the Bank Holding Company Act which 
permits stockholders in banks subject to the act to receive distribu- 
tions of securities owned by such Tanke without immediate recogni- 
ion of taxable income, is the closest possible precedent for the present 
ill. The following colloquy on the floor of the House evidences the 
ongressional intent in this connection : 


Mr. Spence (of the Banking and Currency Committee). Mr. Chairman, what 
does this bill attempt to do? It does not say to these organizations “You must 
dump your securities on the market. You must sell them at a loss.” It says 
to the holding companies, “You must divest yourself of either the voting shares 
of the banks, or divest yourself of the stock in unrelated businesses.” And 
divestment only means distribution. There is a provision in the bill that when 
this stock is distributed, there shall be no gain and no tax consequence to the 
shareholder or to the bank holding company. We attempt to make it easy for 
thm to do a legitimate business, They can elect to be either a bank holding 
company or a holding company engaged in nonbanking business. 

Mr. Cooper (of the Ways and Means Committee). The gentleman is correct; 
in other words, it means simply that as people are being required by law to 
dispose of certain assets, this tax provision provides they shall not be taxed 
because they are complying with the law (Congressional Record, June 13, 1955, 
p.68145). 


EFFECTIVENESS OF H.R. 8126 AS A SOLUTION TO THE PROBLEM 


Once the general principle has been established that the tax treat- 
ment of amounts distributed pursuant to divestiture decrees is both 
inequitable to particular taxpayers involved and prejudicial to the 
dlicient enforcement of the antitrust laws, the next step is to analyze 
the effectiveness of the proposed legislation as a remedy. 

Divestiture decrees in general take either one of two forms. 

(1) A corporation accused of having violated the antitrust laws 
nay be required by the decree to distribute the stock of another cor- 
poration held by it to its own stockholders, or 

(2) Such a corporation may be required to transfer property held 
by it to another corporation in exchange for that corporation’s stock 
ind then to distribute the stock so received to its own stockholders. 

Let us turn initially to the first and simpler situation where the 
intitrust defendant is required to divest itself of stock of another cor- 
poration by distributing such stock to its own stockholders. 

Under H.R. 8126 the stockholders receiving such a distribution 
would be treated as having received a taxable dividend in an amount 
equal to the lesser of (a) the fair market value of the distributed stock, 
or (>) its cost to the distributing corporation. If the recipient stock- 
holder is itself a corporation, these provisions of H.R. 8126 give it 
lorelief whatsoever since the method of taxation of stock distributions 
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pursuant to divestiture decree which is proposed therein is exactly 
the same as the present provisions of the Internal Revenue Code re- 
lating to the taxation of any dividend—other than a cash dividend— 
received by a corporation. If the recipient stockholder is not a cor. 
poration, the extent of the relief granted by H.R. 8126 depends en- 
tirely on how much the stock being distributed has appreciated while 
in the hands of the antitrust defendant. If, at the time of distribu. 
tion, the distributed stock is worth the same amount or less than its 
cost to the distributing corporation, H.R. 8126 affords no relief 
whatsoever. 

The national chamber is strongly of the opinion, therefore, that on 
this point H.R. 8126 wholly fails to meet the needs of the present 
situation. The relief which it affords is at best inadequate and in 
every case entirely illogical in amount. In its place, the national 
chamber recommends the corresponding provisions of S. 200 as ori- 
ginally introduced in the Senate by Senator Frear on January 12, 
1959. Under the provisions of that measure recipients of divestiture 
distributions in the form of stock of another corporation would not 
be treated as having received any taxable income at all at the time 
the distribution was made. Their cost basis for the stock of the dis- 
tributing corporation would, however, be allocated between such stock 
and the stock distributed pursuant to the divestiture decree. This, it 
should be pointed out, is not a procedure which would eliminate tax 
on any gain a shareholder may have; it merely postpones the tax on 
such gain until it has been realized in cash by a sale either of the 
stock of the antitrust defendant or of the stock so distributed. 

Such a procedure as that contained in the original version of S. 200 


not only provides the most effective remedy for the present tax in- 
equity but it also is completely consistent with the basic philosophy 
and principles of the Internal Revenue Code in other areas. The 
background of the amendments to the code to eliminate inequities 
incident to public utility holding company and bank holding company 
distributions have already been discussed. 

However, in wane, A other instances, Congress has provided that the 


recognition of taxable income or gain shall be deferred if the trans- 
action giving rise to such income or gain was not voluntarily entered 
into by the taxpayer or was required to effect the compliance with 
regulatory statutes or to carry out certain economic policies consid- 
ered to be desirable. A complete analysis of all of these situations 
appears in the appendix to this statement. 

To sum up the considerations applying to divestiture distributions 
in the form of stock of another corporation, the recipient stockholder 
receives nothing of economic value which he did not have before. 
The transaction was not one that he entered into voluntarily. Under 
these circumstances, the most elementary considerations of equity re- 
quire that the imposition of any tax liability be postponed until 
either the distributed stock or the stock of the distribating corpora- 
tion is sold. 

In divestiture decrees of the second type, where an antitrust de- 
fendant is required to transfer some of its property to another cor- 
poration in exchange for stock of the recipient corporation, the dis- 
tributing corporation must now pay a tax on the excess of the value 
of the stock received over the cost basis to it of the property sur- 
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rendered unless it has “control,” i.e., 80 percent of the voting power, 
of the recipient corporation. H.R. 8126 is an improvement over the 
original version of S. 200 in this situation. It provides that no gain 
will be recognized to the distributing corporation, even though it does 
not have control over the recipient. The distributing corporation 
merely takes as its cost basis for the stock received the amount which 
represented its cost basis of the property distributed. This is a major 
improvement over the existing law. 

However, it seems illogical to provide for complete deferment. of 
tax in the case of the corporation which is itself the antitrust defend- 
ant and not to do so in the case of its individual stockholders who 
may well have to treat as a fully taxable dividend any stock distrib- 
uted to them. If the corporation, which, by hypothesis, has violated 
the antitrust laws, is to be accorded full tax deferment, what logic or 
equity is there in denying equality of treatment to its stockholders 
who in many cases became such after the acts complained of as anti- 
trust violations and in a great majority of instances were wholly inno- 
cent, of complicity in any violation of the antitrust. laws. 

For these reasons, therefore, the national chamber recommends the 
amendment. of H.R. 8126 so as to substitute for the provisions con- 
tained therein relating to “distributions of stock in obedience to order 
under the antitrust laws,” the corresponding provisions of the original 
version of S. 200, and further recommend that this committee approve 
H.R. 8126 as so amended. 

I would like to pass over quite briefly, Mr. Chairman, the ma- 
terial which is in the first 10 pages of my statement and use up 
the better part of my alteuntea time to comment on the relative 
desirability of the two bills which have been before this committee 
on this problem, H.R. 8126 and its predecessor, H.R. 7361. 

I feel that in offering any proposal for corrective legislation in 
this or any other areas of the tax law, that a witness before your 
committee should satisfy the burden of proof on three particular 
issues. I think he should first of all establish that a particular class 
or group of taxpayers is suffering or going to suffer some serious 
injustice under the present tax law. In the second place, I think he 
should establish to your satisfaction that the relief which he suggests 
and recommends is consistent with the general philosophy and pattern 
of the other provisions of the Internal Revenue Code. Finally, and 
I think most importantly, he should establish the effect of the pro- 
posed relief provision will be of benefit not only to the particular 
group which is primarily interested, but that it will help the entire 
economy of the country. 

We feel in the national chamber that putting the most important 
consideration first, actually in this area it will assist the economy of 
the country because the present provisions of the Internal Code, as 
you heard yesterday from a representative of the Department of 
Justice, hamper the efficient and equitable administration of the 
antitrust laws. 

In the second place, the code as it now stands by requiring recipients 
of distributions pursuant to divestment decrees, if those recipients are 
individuals, to take in the entire value of the amount which they have 
received in taxable income, is grossly unfair to individual stockholders. 

Finally, relief to recipients of divestiture decrees has many prece- 
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dents in our tax law, and is, we believe, entirely consistent with the 
underlying theories of other sections of the Internal Revenue Code, 

Now I want to turn first of all briefly to the proposition that the 
enactment of a bill of the type which has been suggested here today 
is essential if we are going to eliminate serious injustice to people who 
receive distributions pursuant to divestiture decrees. The basic vice 
of the present provisions of the code, Mr. Chairman, is, I believe, that 
it requires a taxpayer to recognize taxable income when he has re- 
ceived no economic gain. He has had no increase in his net worth, 
The whole proposition, I think, is just as simple as that. 

Let us bring it into sharper focus with a very brief example. 
Let us suppose that corporation A over a period of years has acquired 
a substantial block of the capital stock of corporation B, and subse- 
quently the Justice Department determines that the ownership of this 
stock by corporation A is an anticompetitive practice and Justice seeks 
and secures a divestiture decree requiring A to distribute this corpora- 
tion B stock to its stockholders. 

Let us assume, for our example, that just before this divestiture 
decree is entered that roughly 10 percent of the market value of the 
A stock is attributable to the ownership by corporation A of this stock 
of corporation B. Now we can’t really have a tax case without a tax- 
payer, so let us call our taxpayer Mr. X, and let us assume he owns 
100 shares of the corporation A stock, and they are worth $100 a share, 
or roughly $10,000 before the divestiture decree. As a result of the 
decree he is going to get 10 percent. of the value of that A stock, or 
$1,000 worth of B shares. He is going to be required to include those 
in his tax return in his highest bracket. To make our example as 
specific as possible, let us assume that Mr. X is a single man and he 
has no other income except a $10,000 salary. If that is the case he 
is going to have to pay $340 in Federal taxes as a result of his receipt 
of these 100 shares of corporation B stock as a result of his merely 
getting another piece of paper to witness an economic worth which 
he has had all the time. 

Suppose Mr. X comes to me or to any other tax practitioner and 
asks him to prepare a tax return forhim. He is going to be very sur- 
prised and shocked when he finds that he will have to pay this extra 
$340, and he is going to ask me, “What do I have after this divesti- 
ture decree that I did not have before? Before the decree, I had 
an indirect interest in the shares of the B stock which was held by 
A. Now I hold my pro rata portion of those shares directly. The 
value of my A shares has gone down approximately by the amount of 
vr B shares that I have received, and why should I pay an extra 
tax?” 

I don’t know what older and more experienced tax practitioners 
would do under those circumstances, but I don’t feel at all confident 
that I could satisfy Mr. X as to the equity of the provisions of the 
Internal Revenue Code in this particular situation. 

I think we have, as I said before, gentlemen, a very real injustice 
to the individual stockholder. 

The second point I would like to make, if I may, is that. the adop- 
tion of tax relief legislation in this area is necessary for a proper 
enforcement of the antitrust laws. You gentlemen heard yesterday 
some very cogent testimony by Mr. Bicks of the Department of Justice 
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in this area, and I don’t think there was anything which I as a tax 
rather than an antitrust practitioner can add in this field to what he 
said. I might point out very briefly that it has been the practice of 
the Congress in other cases where the tax laws seem to work at cross 
yurposes with regulatory legislation to make amendments in the tax 
ars in order to eliminate this pulling and hauling. I cite the ex- 
amples which have been referred to earlier this morning in the public 
utility holding company field, and I think most in the ert company 
fiell where we have what you might call an antitrust law adapted to 
the requirements and evils of a single industry. 

I come now, gentlemen, to what seems to me to be a very important 
issue before you today, and that is the question of the effectiveness 
of the present bill H.R. 8126 as a solution to the problem. Once we 
have established—or I hope I have established—the need for a change 
in the present tax provisions which are both inequitable to the par- 
ticular taxpayers involved and prejudicial to an efficient enforcement 
of the antitrust laws, the next step would seem to me to be to analyze 
the effectiveness of the proposed legislation. We must, I believe, 
analyze this effectiveness against a background of two particular 
types of antitrust decrees. 

In the first of these types a corporation which has been accused of 
a violation of the antitrust laws may be required to distribute the 
stock of another corporation to its stockholders. In the second type 
of divestiture decree the antitrust defendant may be required to trans- 
fer physical property as distinguished from intangible stock to an- 
other corporation in exchange for that corporation’s stock and then 
to distribute the stock so received to its own stockholders, 

‘Turning to the simpler situation first, where the antitrust defendant 
is required to distribute stock of another corporaion, under the pro- 
visions of H.R. 8126 the tax effects would be that the recipients would 
treat as a taxable dividend the lesser of the fair value of the dis- 
tributed stock or the cost of that distributed stock to the distributing 
corporation, which is the antitrust defendant. If the recipient stock- 
holder, is itself a corporation, I would like to point out that H.R. 8126 
accords to that corporate stockholder, the recipient of a distribution 
of stock pursuant to our divestiture decree, no tax relief whatsoever. 

The provisions of H.R. 8126 in this regard are exactly the same as 
the present provisions of the Internal Revenue Code in the situation 
where a corporate stockholder receives a dividend in kind. If the re- 
cipient of the divestiture distribution is not a corporation the extent 
of the relief which is granted to him by H.R. 8126 is going to de- 
pend entirely upon how much the distributed stock has been in the 
hands of the antitrust defendant. If, gentlemen, at the time of such 
distribution the distributed stock is worth the same amount or less 
than it cost the antitrust defendant corporation, H.R, 8126 affords no 
relief whatsoever. These circumstances, gentlemen, raise in our minds 
at the national chamber the question as to whether the provisions of 
H.R. 8126 as now drafted meet the needs of the situation. In place 
of the present provisions in H.R. 8126 we would very respectfully rec- 
ommend that there be substituted the corresponding provisions which 
were in the prior draft of this bill H.R. 7361. Under those provisions 
the recipients of a divestiture distribution in the form of stock would 
not be treated as having received any taxable income whatsoever at the 
time the distribution was made. 
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The cost basis of their stock of the distributing corporation would 
be allocated between that stock of the distributing corporation and the 
stock which they receive pursuant to the divestiture decree. 

I would like to point out at this point that those provisions of H.R. 
7361 which we recommend here are not tax-exempting provisions, 
They are merely provisions calling for a deferment of tax lability un- 
til such time as the recipient stockholder has realized in cash some 
profit either by a sale of his original stock or a sale of stock which 
was distributed to him. This procedure, which was contained in the 

rovisions of H.R. 7361, is in our judgment the most effective remedy 
or the present inequity. It is also completely consistent with the 
basic philosophy and pattern of the Internal Revenue Code in other 
areas. 

In many instances, gentlemen, Congress has provided the recogni- 
tion of taxable income or gain is to be deferred if the transaction 
which gave rise to this income is not one which was voluntarily en- 
tered into by the taxpayer or if the transaction or distribution was re- 
quired to effect compliance with some regulatory statute or to carry 
out certain economic policies which the Congress has thought desirable. 

I have appended to the prepared statement a list of all the situations 
which we oe been able to discover under the code where tax relief 
by means of deferment on the recognition of gain have been permitted. 

Mr. Foranp (presiding). Without objection, that will be included 
in the record as part of your statement. 

(The abovementioned appendix follows :) 


APPENDIX 


(1) Sections 371-372: These sections provide for the nonrecognition of gain 
or loss on transactions carried out under court supervisions in receivership, 
foreclosure, or similar proceedings, or in any proceeding under section 77B or 
chapter X of the National Bankruptcy Act. 

(2) Section 1038: Involuntary conversion. In order to prevent a taxpayer 
from being taxed on profits from a disposition of property which is forced upon 
him, section 1033 provides for the nonrecognition of gain where property which 
is seized or condemned is converted into other property similar or related in 
service or use; when the property is converted into money, gain is recognized 
only to the extend that the money exceeds the cost of replacement property. 

(3) Section 1034: Nonrecognition of gain from sale or exchange of residence. 
To encourage building of new homes, gain on the sale of a residence is taxed 
only to the extent that the sales price of the old residence exceeds the cost of 
a new residence which is purchased or built within a specified time. 

(4) Section 1054: Nonrecognition of gain on transfer of obsolete vessels to 
Maritime Commission. In order to facilitate the construction of new vessels, 
section 1954 (through reference to sec. 510 of the Merchant Marine Act) pro- 
vides for the nonrecognition of gain on the transfer of an obsolete vessel to 
the United Maritime Commission. The basis of a new vessel is the same as 
the basis of the obsolete vessel exchanged, increased by the additional cost of 
the new vessel and decreased in the amount of loss recognized on the transfer. 

(5) Section 2071: Nonrecognition of gain on sale or exchange to effectuate 
policies of the Federal Communications Commission. This section provides for 
“involuntary conversion treatment” of property disposed of pursuant to the 
FCC requirement that common ownership of directly competing radio facilities 
be eliminated as a condition to renewal of licenses to broadcast. 

(6) Sections 1081-1083: Nonrecognition of gain or loss on exchanges or 
distributions in obedience to orders of the Securities and Exchange Commission. 
These sections provide for the nonrecognition of gain or loss for certain ex- 
changes or distributions pursuant to orders of the SEC. 
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(7) Section 1101: Nonrecognition of gain on distributions by bank holding 
companies pursuant to the Bank Holding Company Act of 1956. This section 
provides for the nonrecognition of gain when bank holding companies distribute 
to their shareholders the stock or assets of nonbanking businesses pursuant to 
the requirements of the 1956 Bank Holding Company Act. 

(8) Section 1321: Involuntary liquidation and replacement of LIFO inven- 
tories. This section provides for tax relief where the taxpayer has been forced 
to liquidate his inventory for unusual reasons such as “disruption of normal 
trade relations between countries.” 

(9) Section 1331: Limitation of tax on war loss recoveries. This section 
provides that if property which the taxpayer has deducted as a war loss is 
later recovered, the recovered fair market value is taxed only to the extent 
that a deduction resulted in reducing the prior year’s tax. 

Mr. Dane. To sum up, then, the considerations applying to divesti- 
ture decrees in the form of stock where the stockholder receives 
nothing of economic value which he did not have before, we believe 
this is a transaction which the stockowner has not entered into volun- 
tarily, and the most elementary considerations of equity require that 
you postpone the imposition of any tax liability until either the dis- 
tributed stock or the parent stock with respect to which the distribu- 
tion was made has been sold. 

Now, I come to divestiture decrees of the second type where an 
antitrust defendant is required to distribute property to another cor- 
poration in exchange for that recipient corporation's stock. Under 
the present law unless the distributing corporation, the antitrust de- 
fendant, had 80-percent control of the corporation to which this prop- 
erty was distributed, the distributing corporation would have to pay a 
tax on the excess of the value of the stock which it receives over the cost 
basis of the property which it distributes. 

We believe that H.R. 8126 in this situation is a very distinct im- 
provement over its predecessor, H.R. 7361, since this type of divesti- 
ture decree was not covered in any way in H.R. 7361. Under the 
provisions of H.R. 8126, the distributing corporation merely takes 
as its cost basis for the stock which it receives the amount which 
represented the cost basis of the property which was distributed. We 
feel, however, gentlemen, that it is entirely illogical to provide for a 
complete deferment of tax in the case of the corporation which dis- 
tributes property, and is itself an antitrust defendant, and not to give 
as full and adequate relief in the case of individual stockholders who 
may well be required to pay a tax on the full value of any stock dis- 
tributed to them if the value of that stock is the same or less than the 
cost of that stock to the distributing corporation. If the corporation 
in these cases, which by hypothesis has violated the antitrust laws, is to 
be accorded full tax deferment, what logic or equity is there in denying 
equality of treatment to its stockholders who, in many cases, become 
stockholders after the acts which resulted in the antitrust violation, 
and in the great majority of cases are wholly innocent of any com- 
plicity in the violation of the antitrust laws. Not only do the pro- 
visions of H.R. 7361, with respect to these stockholders, more effectively 
remove the present inequities in our tax code, but they would also, 
as pointed out to you by Mr. Bicks yesterday in a footnote on page 19 
of his prepared statement, and I am quoting his words, “have a broader 
enforcement utility” so far as the antitrust laws are concerned. 

For these reasons, gentlemen, the national chamber recommends 
the amendment of H.R. 8126 so as to substitute for the provisions 
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which are contained therein, under the heading “Distributions of 
stock in obedience to order under the antitrust laws,” the corre- 
sponding provisions of the original version of H.R. 7361 and as 
amended endian, we recommend that this committee approve H.R. 
8126. Thank you very much. 

Mr. Foranp. Are there any questions? Mr, 

Mr. Srmpson. There is just one question. The amendment you 
would have us insert in H.R. 8126 would be that provision of the ear- 
lier bill which would remove the acquisition as a base for a tax to be 
imposed where there is this forced liquidation ? 

Mr. Dane. That is right, sir. Where distribution was made of 
stock we would recommend that there be no tax at that time. In- 
stead of treating it as a dividend, now, under the new draft of the 
bill, we would recommend the tax liability be postponed until such 
time as either the distributed stock was sold or the parent stock was 
sold, and we have capital gain or loss situation at that time. 

Mr. Srupson. That was contemplated in the original bill. 

Mr. Dane. That is right. 

Mr. Srvpson. That is all, Mr. Chairman. 

Mr. Foranp. Mr. Mason will inquire. 

Mr. Mason. Mr. Dane, in your illustration of a taxpayer who came 
to you to have his tax report made out, and he found that he had to 
pay $340 more tax when he didn’t have any real value to base that 
$340 on because the indirect holding becomes a direct holding, you 
said you would find difficulty in persuading him of the equity of this 
$340 tax liability, did you not? 

Mr. Dane. I did, sir. 

Mr. Mason. If you would find difficulty in persuading him, 
wouldn’t you say that according to the legality of it you have to pay 
it? The law did not take into consideration the equity. That is about 
all you could offer him. 

Mr. Dane. I could not say anything more than that, sir. I could 
not say it any better than you say it. 

Mr. Mason. I do not think that would satisfy him, but it would 
point out the fact that the law did not consider equity when it was 
passed. 

Mr. Dane. Iam afraid I would have to say that, sir. 

Mr. Mason. That is all. 

Mr. Foranp. Mr. Baker will inquire. 

Mr. Baxer. The premise you stated on H.R. 7361 is based on com- 
plete deferment until there is an economic gain. Let us apply the 
same illustration to H.R. 8126. This person has 100 shares of stock. 
He would get 10 shares of General Motors on your illustration and 
pay $340 tax on the sales amount of $1,000. Let us translate that 
into =. 8126. How much would that same man pay under ILR. 
8126? 

Mr. Dane. In the facts of the Du Pont situation he would pay 
under H.R. 8126 a tax on each share of General Motors stock on 
the basis of the cost of that stock to Du Pont which I understand is 
approximately $2 a share as compared to the present market value 
of around $56. In the particular facts of the Du Pont situation 
there would be a substantial reduction in tax liability to the recipient 
shareholder of Du Pont over what there would be if there were no 
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amendment to the present provisions of the code. The national 
chamber is trying to look at this legislation not from the point of 
view of any one transaction, but from the point of view of the great 
multiplicity of divestment proceedings which there may be in the 
future. We can easily imagine a situation where the distributed 
stock may be worth the same amount as the cost to the distributing 
corporation or may even be worth less. In those circumstances, 
which seem to us to recommend themselves no less for tax relief, H.R. 
8126 would accord no relief. 

‘Mr. Baker. Let us say that the stockholder in your illustration 
would pay $30 or $40 worth of tax instead of $340. 

Mr. Dane. That is right. 

Mr. Baxer. I am not criticizing. He would still be paying $30 
or $40 for something he got nothing for. 

Mr. Danr. We believe he has still received no economic gain. He 
had the same interest before the divestiture of the GM stock which 
he had after. 

Mr. Baxer. But when eventually he sells that 10 shares of Gen- 
eral Motors or corporation B, if instead of selling for $56, which it 
sells now, it would sell for $100, he would pay a capital gains tax 
on $4,400. 

Mr. Dane. He would pay a capital gains tax on the difference be- 
tween what he sold that stock for and the $2 plus per share. 

Mr. Baker. That is right. He would pay a capital gains tax on 
the difference between $2.63 which on the 100 shares would be $263, 
and if it sold for $100, $10,000. 

Mr. Dane. FT take it, if I may add a little bit to the question, if he 
sold the Du Pont stock there would be no change in the cost basis 
of Du Pont stock. He would keep his full cost basis intact for the 
Du Pont stock. 

Mr. Baxer. If the capital gain was based on what it cost. him. 
H.R. 8126 would not affect at all taxwise the Du Pont situation for 
the stockholder. 

Mr. Dane. I think that is correct. 

Mr. Baxer. I don’t see how it could be otherwise. But on this 
10 shares of corporation A, he would pay a straight capital gains tax 
on the difference of $2.63 a share, and what he sold it for ultimately. 

Mr. Dane. That is my understanding. 

Mr. Baker. Mr. Stam called my attention to the fact that you 
have a difference between the bases of the two stocks. There would be 
a difference there. 

Mr. Dane. Section 1113 has to be added to the code. 

Mr. Baker. As a tax lawyer and outstanding representative of an 
outstanding law section of the chamber of commerce, do you see any 
tax evasion or avoidance in H.R. 8126? Let us leave avoidance out. 
Tax evasion. 

Mr. Danr. No, I do not, sir. 

Mr. Baker. That is all. 

Mr. Foranp. Are there any further questions? If not, we thank 
you, Mr. Dane, for coming to the committee and giving us the views 
of the chamber of commerce. 

Mr. Danr. Thank you very much. 
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Mr. Foranp. Our next witness is Mr. Herbert Bergson. For the 
purpose of the record, will you give your name, address, and capacity 
in which you appear? 


STATEMENT OF HERBERT A. BERGSON, ATTORNEY, WASHINGTON, 
D.C., ON BEHALF OF HILTON HOTELS CORP. 


Mr. Brerason. My name is Herbert A. Bergson. I am a practicin 
lawyer here in Washington with offices at 918 16th Street NW. I 
appear on behalf of the Hilton Hotels Corp. 

Mr. Foranp. You may be seated, and proceed with your statement. 

Mr. Brreson. Thank you, Mr. Chairman. Maybe I should open my 
remarks by saying that I feel somewhat diffident by virtue of the fact 
that I seem to have caused all the shooting that is going on around here. 
I was Assistant Attorney General when the Du Pont-General Motors 
case was filed. 

Mr. Foranp. So you know a little about it. 

Mr. Bergeson. Prior to returning to private practice in October 1950, 
after having been Assistant Attorney General in charge of the Anti- 
trust Division since 1948, I became convinced that antitrust enforce- 
ment would benefit from legislation alleviating the tax consequences 
of forced liquidations under divestiture decrees in civil antitrust cases. 
Although I did not formally recommend such legislation at that time, 
I did take up the matter informally with a staff member of the Joint 
Committee on Internal Revenue Taxation. My views have not 
changed, and I appear here today to urge this committee to enact 
legislation to permit nonrecognition of gain, for tax purposes, of 
involuntary dispositions of property pursuant to antitrust divestiture 
decrees. 

In considering such legislation, it is important to recognize at. the 
outset that the relief which it offers is available only when, in civil 
actions, the court has invoked the equitable remedy of divestiture. 
The Supreme Court has many times made it clear that equitable relief 
in antitrust cases “is remedial, not penal.” (Hartford-Empire Co. v. 
United States, 323 U.S. 386, 435 (1945); see also United States v. 
National Ass’n of Real Estate Boards, 339 U.S. 485, 716 (1950).) 

Such relief is invoked not to punish those whose businesses are found 
to infringe the antitrust laws, but to restrain anticompetitive practices 
and eliminate concentrations of market strength in order that competi- 
tive conditions may be reestablished. There has been no dissent from 
the observation of Chief Justice Vinson and Mr. Justice Reed, con- 
curring in Roller Bearing Co. v. United States (341 U.S. 598, 
603 (1951) ), that “divestiture is a remedy to restore competition and 
not to punish those who restrain trade * * *.” 

The proposal to give nonrecognition treatment for tax purposes to 
antitrust Tlendaets san, therefore, be supported solely in terms of 
the essential fairness of mitigating the consequences of divestiture, 
which are harsh enough even without considering the tax implications. 

As Assistant Attorney General in charge of the Antitrust Division, 
however, I favored legislation of this type for an additional, and to 
me most impelling, reason—namely, that such legislation would not 
only help to overcome judicial reluctance to order divestiture, but 
would also encourage defendants in civil antitrust actions to enter 
into consent decrees calling for divestiture. 


Be 
ae 
| 
3 
ii 
dees 
| 
| 
| 
| 
| 
: 
| 
4 


TAXATION OF EXCHANGES 


There is now general recognition that an effective antitrust program 
is a necessary adjunct to a free competitive enterprise system. The 
effectiveness of antitrust enforcement hinges, however, on the attain- 
ment of complete relief in civil actions instituted by the Government. 

In this connection, the reluctance of the courts to order divesti- 
ture, whether it be of plant, facilities, stocks or other forms of prop- 
erty, has frequently impeded the complete restoration of competitive 
conditions. 

This judicial attitude stems primarily and properly from the fact 
that divestiture is a harsh remedy, inappropriate except in the most 
compelling anticompetitive situations. But the reluctance to order 
divestiture, is, I believe, reinforced and strengthened by the fact that 
it would cause the defendant to suffer substantial tax consquences on 
the gain realized from the involuntary disposition of his property. 
The result is that our present tax law has unwittingly been impeding 
enforcement of the antitrust laws so that the Government, after win- 
ning antitrust cases on the merits, has frequently lost out in its quest 
for effective relief. 

Unless this growing trend can be reversed, the enforcement of the 
antitrust laws in cases requiring divestiture will continue to be handi- 
‘apped. 

Moreover, the harshness of divestiture, coupled with its fortuitous 
and severe tax consequences, have militated against successful negotia- 
tion of consent judgments in situations where effective antitrust en- 
forcement requires divestment of plant, stocks, or other property. 

Antitrust Division attorneys are well aware of the tax difficulties 
created by involuntary realizations, and strive to work out solutions 
which will avoid the immediate imposition of a heavy tax burden. 
On a number of occasions, defendants who would have accepted 
consent decrees calling for divestiture, have refused solely because 
of the tax consequences. The Division was then forced to abandon 
divestiture, which it could otherwise have obtained, or else to enter 
into a long, bitterly contested and costly trial. 

If the tax problem were ameliorated, it is reasonable to expect that 
cases requiring divestiture relief would more frequently be handled by 
consent judgments, with the result that antitrust enforcement could 
be directed to additional areas of the economy. 

Imposition of a heavy burden of taxation as a result of dispositions 
of property under antitrust decrees clearly is not contemplated by the 
antitrust laws themselves. Indeed, at the time the Sherman and 
Clayton Acts were passed, income taxation was, for all practical 
purposes, nonexistent. 

Some have suggested, however, that in this area the tax laws re- 
inforce the antitrust laws, and that enactment of this legislation will 
encourage persons to enter into questionable mergers because the tax 
consequences of a divestiture order will have been subsantially miti- 
gated. 

I do not believe that this is a realistic objection. Divestiture relief 
is so drastic, and its impact upon the structure of the corporations 
involved is so serious that the possibility of mere tax postponement 
would hardly constitute an invitation to a buildup of economic power 
which would warrant divestiture. 
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Divestiture represents forced liquidation and involves risk of tre- 
mendous sums of money. Forced liquidation itself carries with it 
the prospect of liquidation at depreciated values entirely apart from 
the other implications of the divestiture. 

In short, the very nature of divestiture relief is inconsistent with a 
suggestion that the mere postponement of the tax would constitute an 
invitation to would-be violators of the antitrust laws. This is equally 
true of stock divesting. No business would take the risk of acquiring 
stock that would likely be forcibly divested, where the only possible 
tax inducement was that the tax on any gain would be postponed. 

Accordingly, I believe the tax consequences of divestiture do not 
deter questionable mergers, but do deter courts from imposing, and 
defendants from accepting, antitrust decrees calling for divestiture. 

When antitrust considerations are supplemented by a look at the 
Internal Revenue Code, it becomes evident that the proposed legisla- 
tion comports fully with the principle that gain realized on involun- 
tary conversions should not be recognized. It also becomes clear that 
Congress has invoked this principle in a variety of involuntary reali- 
zation situations, at least two of which involve analogous sales of 
property ordered by agencies charged with regulating particular areas 
of the economy. 

One of these is section 1081 of the Internal Revenue Code of 1954, 
which provides for the postponement of taxation on gains realized 
when property is sold at the direction of the Securities and Exchange 
Commission acting under the Public Utility Holding Company Act 
of 1935. The other is section 1071, which relates to sales of radio 
broadcasting facilities by order of the Federal Communications Com- 
mission. 

Like the Sherman and Clayton Acts, the Public Utility Holding 
Company Act of 1935 was designed to remedy certain economic evils 
and abuses. In describing the necessity for regulation of holding 
companies, Congress declared that the public interest was adversely 
affected when, among other things: 

The growth and extension of holding companies bears no relation to economy 
of management and operation or the integration and coordination of related 
operating properties (15 U.S.C. sec. 79). 

Thus, the act was directed against undue “growth and extension 
of holding companies,” an evil closely resembling monopolization, and 
undue concentration of economic power with which Congress was con- 
cerned in enacting the Sherman and Clayton Acts. The Holding 
Company Act likewise declares that it is the policy of the act to elim- 
inate abuses of the sort described above by compelling: 

* * * the simplification of public utility holding company systems and the 
elimination therefrom of properties detrimental to the proper functioning of 
such systems * * * (15 U.S.C. sec. T9a(c) ). 

This declaration is the source of the SEC’s power to order the ex- 
change, sale, and transfer of physical property or securities for other 
property, including cash. In exercising that power the SEC has 
caused a regrouping and shifting of physical property and securities 
for a purpose and with an effect which I believe to be indistinguish- 
able in principle from the purpose and effect of divestiture orders in 
civil antitrust cases. 
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Thus, both in terms of basic statutory policy and mode of effectua- 
tion, the Holding Company Act and the antitrust statutes are closely 
analogous. 

The tax implications likewise are precisely analogous. When, under 
either the Holding Company Act or the antitrust laws, the sale, dispo- 
sition, or exchange of any property is ordered, there is an involuntary 
realization of gain and an involuntary imposition of tax. 

It was to temper the inequity of such an involuntary realization 
that Congress, in 1938, enacted the provision now embodied in section 
1081 of the 1954 code. I see no reason why antitrust defendants should 
be treated differently since divestiture orders under both the holding 
company and antitrust statutes are essentially remedial in nature, 
rather than punitive. 

Moreover, in enacting the legislation now embodied in section 
1081, Congress sought not merely to eliminate the inequity of in- 
voluntary realizations, but sought also to encourage the public utilities 
to comply more readily with SEC orders. Thus, in reporting favor- 
ably upon that legislation, this committee declared : 

It is believed that the above provision will greatly facilitate the simplification 
and integration of public-utility holding-company systems. By such provisions 
the public utility systems will be encouraged to cooperate with the Securities 
and Exchange Commission and will effect results which will carry out the pur- 
poses of simplification and integration without undue burden on the companies 
and their shareholders, resulting from forced reorganizations, liquidations, and 
transfers. The effect of these provisions will not be to exempt gains from tax 
but merely to postpone their taxation until subsequent voluntary realization 


(S. Rept. 1567, 75th Cong., 3d sess., at 10). 

The committee’s reasoning applies to the proposed legislation since 
its enactment would encourage antitrust defendants to cooperate with 
the Division by accepting consent decrees calling for divestiture. 
Antitrust enforcement would benefit from the resulting elimination 
of prolonged and expensive litigation. 

Another closely analogous provision is section 1071 of the Internal 
Revenue Code of 1954 providing for nonrecognition of gain or loss 
rerlized on the sale or exchange of radio stations to effectuate policies 
of the Federal Communications Commission. As the Senate Finance 
Committee noted ; the sales covered by this provision are sales directed 
by the Commission “in pursuance of the policy of eliminating com- 
mon ownership of directly competing radio facilities * * *” (S. Rept. 
627, 78th Cong., Ist sess., at 53). 

Thus, in that situation, as here, the involuntary sale is ordered for 
the purpose of improving competition. The Commission’s action in 
ordering such a sale is neither more nor less punitive than is the 
action of a court in ordering divestiture by a defendant in a civil 
antitrust action. In both situations, the objective is a realinement of 
ownership in the interest of promoting competition; and in neither 
case, is it inconsistent with this objective to relieve the seller from 
the harsh tax consequences of an involuntary realization of gain. 

The bill presently before your committee, H.R. 8126, deals in part 
with the problems I have been discussing. In my view, however, 
it has certain shortcomings and does not really come to grips with 
om basic difficulty. It represents a step—but only a step—in the right 
direction. 
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If the principle on which it is based is sound, and I believe it is, 
then the legislation should be broadened to take care not only of dis- 
tribution of stock to shareholders or of exchange of property for 
stock, but also of the proceeds resulting from the sale of property 
for cash or any other lawful consideration where such proceeds are 
invested in a manner not inconsistent with the divestiture order. 

In summary, I urge enactment of legislation to postpone recog- 
nition of gain realized upon the involuntary conversion of property 
pursuant to divestiture decrees in antitrust cases because such post- 

onement is inherently fair to the taxpayer, because such relief already 
a been provided in closely similar situations, and, most. signifi- 
cantly, because such legislation will remove an important obstacle 
to effective antitrust enforcement in situations where divestment of 
lant, stocks, or other property is needed to restore competitive con- 
itions in an industry. 

The CuatrmaNn. We thank you, sir, for bringing to the committee 
your views on this matter, and we appreciate your coming here. 

Mr. Bereson. I have here, Mr. Chairman, a suggested amendment 
which would take care of what I consider to be the shortcomings of 
the legislation presently before your committee. 

The Crarrman. Would it be all right with you if that is included 
in the record ? 

Mr. Berason. I would like to offer it for the record. 

The Cuarrman. Without objection, that suggestion will be included 
in the record. 


(The document referred to follows :) 


A BILL To amend the Internal Rewenue Code of 1954 with respect to the taxation of 
property disposed of to effectuate antitrust policies 


Be it enacted by the Senate and the House of Representatives of the United 
States of America in Congress assembled, 

SecTion 1. That subtitle A, chapter 1, subchapter 0, of the Internal Revenue 
Code of 1954 be amended by adding the following new section : 


“Sec. 1115. Property Disposed of to Effectuate Antitrust Policies. 

““(a) NONRECOGNITION OF GAIN.—If property (other than stock or securities) 
is sold or exchanged solely as the result of judgment, decree or other order of 
a court or of a commission or board authorized to enforce compliance in a 
suit or other proceeding brought by the United States or such commission or 
board under the Sherman Act (26 Stat. 200; 15 U.S.C. 1-T), as amended, or 
the Clayton Act (38 Stat. T7306; 15 U-S.C. 12-97) as amended, such sale or ex- 
change shall be treated as an involuntary conversion of such property within 
the meaning of section 1033. 

“(b) In the case of property sold or disposed of to which the preceding sub- 
section applies, the requirements of section 1033(a)(1) dealing with invest- 
ment in similar or related property shall be satisfied if the proceeds of the 
sale have been invested in other property for use in a trade or business and 
such investment is not inconsistent with the terms of the judgment, decree, ot 
order referred to in subsection (a) hereof.” 

Sec. 2. Section 1 of this bill shall apply only to elections under section 1033 
of the Interna) Revenne Code of 1954 which were filed either in the year of 
the disposition of the converted property or in the year of the replacement of 
such property and where such elections are in existence on or after January 
1, 1959. 

Sec. 3. An election under section 1033 of the Internal Revenue Code of 1954 
shall be deemed to be an election based upon an involuntary conversion under 
such section as amended by this bill. 


The Cuatrman. Are there any questions of Mr. Bergson ? 
Mr. Mason? 
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Mr. Mason. Mr. Bergson, why did you not recommend to this com- 
mittee this solution 2 years ago when you were in the Department ? 

Mr. Brereson. I was not in the Department 2 years ago, Mr. Mason. 
[resigned in 1950. 

Mr. Mason. That explains it. 

Mr. Brreson. I have been in favor of this type of legislation, Mr. 
Mason, since the problem first presented itself when we were nego- 
tiating consent judgments in the motion picture cases. My recol- 
lection is that I talked with Mr. Stam about it at that time. 

Mr. Mason. I do not think any taxpayer can understand. Let me 
give you an example. I own quite a comprehensive enterprise, we 
will say, and the Attorney General says, “Now, here, you are operat- 
ing in restraint of trade and you have to get rid of some of that prop- 
erty, and I order you to get rid of it.” 

Then the tax collector comes along, and he penalizes me for doing 
what the Attorney General says I have got to do in order to obey the 
law. That does not seem right, does it ? 

Mr. Berason. No, it does not, Mr. Mason. I think that is the es- 
sential injustice. 

Mr. Mason. That is the crux of the problem. 

Mr. Bercson. That is right. 

Mr. Mason. That is all, Mr. Chairman. 

The Cuarrman. Are there any further questions of Mr. Bergson? 
If not, again we thank you, sir. 


Mr. Berason. Thank you. 
(The following statement was filed with the committee :) 


STATEMENT OF WILLIAM J. FRIEDMAN 


1 am a vice president and secretary of Hilton Hotels Corp. and general 
counsel for the corporation. I am also secretary of Statler Hotels Delaware 
Corp., a director of the corporation and general counsel for the corporation. 

In my capacity as general counsel for Hilton Hotels Corp., I participated 
actively in the negotiations in 1954 involving the Statler hotels. In the same 
capacity, when the antitrust suit was filed following the Hilton-Statler trans- 
action, I participated in the litigation and in the negotiations leading to a con- 
sent decree entered into between Hilton Hotels Corp. and the Department of 


Justice. All of the matters referred to and described within this statement 
are therefore within my personal knowledge. 


GENERAL BACKGROUND 


On October 81, 1954, in connection with the complete liquidation of the former 
Statler company, the nine operating Statler hotels in Boston, Buffalo, New York, 
Hartford, Washington, St. Louis, Cleveland, Detroit, and Los Angeles, together 
With a tenth under construction in Dallas, were sold to a newly organized com- 
pany, Statler Hotels Delaware Corp. (hereinafter referred to as “Statler’’). 
Statler is not a subsidiary of Hilton Hotels Corp., but is an independent company. 
It is, however, under common control with Hilton, as 1,654,509 of its 1,805,509 
outstanding shares of common stock (its only class) were offered pro rata to 
Hilton stockholders and were taken up on this offering. Simultaneously with 
the purchase of the hotel properties by Statler, Hilton leased or subleased all 
10 hotels for an original term of 25 years. Hilton owns the furniture, furnish- 
Ings, and equipment in the hotels. In order to finance the transactions, in ad- 
dition to $11,584,947.78 raised by Statler through the sale of its common stock, 
the sum of $49,500,000 was lent to Statler throngh mortgages on the properties 
by the Equitable Life Assurance Society of the United States, subject to then 
existing mortgages on certain of the properties of $17,942,242, and $20 million 
Was lent to Hilton by the First National Bank of Boston. 


pay 
4 
: 
id 
3 
¥ 
> 


84 TAXATION OF EXCHANGES 
ANTITRUST PROCEEDINGS 


Shortly after the first announcement of the transaction on August 2, 14, the 
Department of Justice, on August 27, 1954, wrote to request information concern- 
ing it. The Department, in its letter, said: “While we do not mean to imply 
thet the acquisition necessarily violates antitrust laws, it does raise certain 
questions under those laws.” Information relating to those questions was re- 
quested and, following several telephone conversations, was completed and fur- 
nished on September 20, 1954. Nothing further was heard from the Department 
for approximately 2 months and during that period the saie of the properties 
to Statler and their lease by Statler to Hilton was consummated. 

Meanwhile, my firm was asked to advise Hilton Hotels Corp. whether any 
antitrust problems would arise. In addition, the firm of Paul, Weiss, Rifkind, 
Wharton & Garrison, of New York City, was retained to investigate independ- 
ently the transactions and to render an option as to whether these transactions 
or proposed transactions would violate the antitrust laws. An opinion was ren- 
dered by that firm on September 15, 1954, concluding that the transactions were 
not subject to attack under the antitrust laws. My firm rendered an opinion on 
October 28, 19M4, to the same effect. The firm of Ropes, Gray, Best, Coolidge & 
Rugg. of Boston, counsel for the First National Bank of Boston, which, as indi- 
eated above, lent $20 million to Hilton in connection with the transactions, ren- 
dered an opinion.to the bank, based upon the opinion of Paul, Weiss, Rifkind, 
Wharton & Garrison and also based upon an independent investigation, to the 
effect that the possibility of a suit being successfully brought under the antitrust 
laws so as to affect the bank materially and adversely was remote. It is believed 
that the Equitable Life Assurance Society of the United States was similarly 
advised by its special counsel, Milbank, Tweed, Hope & Hadley, of New York City, 
in connection with its $49,500,000 mortgage upon the properties. I also believe 
that the firm of Chadburn, Hunt, Jaeckel & Brown, of New York City, counsel 
for Carl M. Loeb, Rhoades & Co., underwriter of the offering ef approximately 
$11,500,000 in stock of Statler, rendered a similar opinion. 

As indicated, during a period of approximately 2 months-after its original 
inquiry, nothing was heard from the Department of Justice. After the closing of 
the transaction on October 31, 1954, however, the Department of Justice again 
wrote, on November 12, 1954, to the effect that upon study of the material previ- 
ously furnished, further additional and detailed information would be of interest, 
and suggested that such information be furnished piecemeal if not all the mate- 
rial was readily available. The major portion of the requested information was 
sent on December 1, 1954, and the balance in January 1955, Further corre- 
spondence took place, and the Department, on February 25, 1955, requested copies 
of certain basic documents in connection with the transactions. Without fur- 
ther correspondence, discussion, or notice, either written or oral, a eivil suit 
under section 7 of the Clayton Act was filled in the U.S. district court at Wash- 
ington, D.C., against Hilton’s and Stalter on April 27, 1955. A motion to trans- 
fer the case from Washington to Chicago was filed on July 11,1955. After filing 
of affidavits, brief, and making of arguments, an order was entered transferring 
the proceedings to the U.S. district court sitting at Chicago. 


THE OFFENSE CHARGED 


Six of the ten Statler hotels at the time of any dealings between Hilton and 
Statler were located in cities or areas in which there were no Hilton operations 
of any kind—Boston, Hartford, Buffalo, Detroit, Cleveland, and Dallas. Despite 
vague language in the complaint about the lessening of competition generally 
throughout the United States, even the Government appeared to recognize that 
no possible violations of the antitrust laws existed with respect to the operations 
of hotels in those cities. The complaint thus struck at, and appeared to seek 
divestiture of, the Statler hotels in the four cities of Los Angeles, Washington, 
New York, and St. Louis. Even as to those cities, the proportion of hotel rooms 
owned or controlled by Hilton and Statler separately and combined is so small 
in relation to the total available rooms and facilities in each city that no prob- 
lem really appeared to exist to the law firms which had investigated the matter. 
The thrust of the Government’s complaint appeared to be leveled at one partic 
ular phase of the hotel business in these four cities—the servicing of conventions. 
While the convention segment of the hotel business may be one of the largest 
single segments, it is still but a small part of the overall business transacted. 
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Thus we appear to be dealing in this case with what was perhaps the narrowest 
market asserted or utilized by the Department of Justice in the history of the 
enforcement of the antitrust laws. 


THE QUESTION OF INTERSTATE COMMERCE 


The narrowness of this market raised an important preliminary question. 
The antitrust laws apply only to interstate commerce. The hotel industry in 
general contended for years, including in particular the American Hotel Associa- 
tion under the leadership of its former general counsel, the Honorable Herbert 
Brownell, that the hotel business, involving basically housing and restaurant and 
bar serviee, is local in character and does not constitute interstate commerce. 
As a matter of fact, a few years ago the Supreme Court held in the Yellow Cab 
case that a taxicab Company engaged in transporting interstate travelers from 
railroad stations to hotels was not to be considered in the stream of interstate 
commerce and that, therefore, it was not subject to antitrust laws. The court 
held that the interstate aspect of travel had ended when the travelers had 
reached the railroad depot at the city of destination. If travelers are out of 
interstate commerce upon arrival at the railroad depot in the city of destination, 
as was found in the Yellow Cab case, then it seemed to us that they were likewise 
out of the stream of interstate commerce in their dealings with the hotels which 
housed them. 

SETTLEMENT NEGOTIATIONS AND CONSENT DECREE 


It soon became apparent that the antitrust litigation would, for an indetermi- 
nate period, consume the attention and the energies of the corporation’s personnel 
and would virtually disrupt their business operations. The burdensome and 
expensive character of antitrust proceedings, which take years to run their 
course, is recognized everywhere. Many of the cases have run for several years, 
with the actual trials lasting several months. The records and exhibits, of 
course, have been voluminous. Rather than risk the total absorption of the 
corporation’s executive staff with court proceedings instead of business opera- 
tions, the decision was reached to negotiate, if possible, a consent settlement 
with the Department. I might say that the consent settlement procedure within 
the Department furnishes the only escape from long and protracted legal 
proceedings. 

A settlement decree was entered on February 6, 1956. That decree specifically 
disclaims any admission of any violation of the law by the defendants. It 
required the sale, within a reasonable time, by Hilton of the Jefferson Hotel in 
St. Louis, the Mayflower Hotel in Washington, D.C., and either the Hotel New 
Yorker or the Hotel Roosevelt in New York City. For a period of 5 years the 
acquisition of certain specifically listed hotels in New York, Washington, D.C., 
St. Louis, and the Los Angeles-Beverly Hills area was prohibited if any such 
acquisition would increase the number of such listed hotels operated by Hilton 
in excess of four operated in New York and one in each of the other com- 
munities. No restrictions were placed on the construction of new hotels or the 
remodeling of existing hotels in any of the four cities or upon the acquisition of 
hotels in other cities of the United States or in foreign countries. 

I am of the firm conviction that steps taken by a corporation to resolve an 
antitrust controversy and eliminate costs of such a controversy, both in cash 
and in time of its executives, should not result in the imposition of unfair tax 
consequences. 

As a result of the consent decree, Hilton was required to sell certain properties. 
This resulted in a capital gain to Hilton. It seems grossly unfair that a cor- 
poration should be required to pay taxes on these gains created by a consent 
decree in an antitrust proceeding. Why should Hilton be treated any differently 
under these circumstances than in a condemnation proceeding? The Revenue 
Code protects the taxpayer in instances of condemnation and action by various 
governmental agencies, Why should not the same treatment be afforded to sales 
required by a consent decree. Certainly, by so doing, the taxpayer would be 
treated fairly and the prospects of resolving antitrust matters without long, 
expensive, and protracted proceedings, which few corporations can afford, would 
be greatly enhanced. 

Respectfully submitted. 


The CuarrMan. Our next and last witness is Mr, Dallstream. 

Will you identify yourself for the record by giving your full name, 
address, and capacity in which you appear ¢ 
44008—59——7 
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Mr. Dauisrream. My name is Andrew J. Dallstream and I live in 
Chicago and I am a member of the firm of Dallstream, Schiff, Hardin, 
Waite & Dorschel. 

I appear as the amicus curiae in the Du Pont-General Motors in- 
terest and because of my interest on behalf of the Du Pont stockholders 
by virtue of that appointment. 

The CHatrman. I am certain your testimony will be very helpful 
to the committee and you will be recognized. 


STATEMENT OF ANDREW J. DALLSTREAM, ATTORNEY, DALL- 
STREAM, SCHIFF, HARDIN, WAITE & DORSCHEL, CHICAGO, ILL. 


Mr. Datusrream. My name is Andrew J. Dallstream. I am en- 
aged in the general practice of law as senior partner of the firm of 
Schiff, Hardin, Waite & Dorschel, of Chicago, Ill. 

In the course of my 40 years of practice, my firm has had its share 
of antitrust cases, utility holding company divestments, and railroad 
and other corporate reorganizations, and I believe I have had con- 
siderable experience in dealing with tax questions in connection with 
these various types of matters, both with and without special relief 
provisions such as are mentioned hereafter. 

My particular interest in the subject matter of H.R. 8126 (which 
I understand will replace H.R. 7361) at the present time relates to 
the Du Pont-General Motors case. As the members of the committee 

rhaps know, this case is now pending before Judge Walter J. 

aBuy of the U.S. District Court for the Northern District of Ih- 
nois, upon remand from the U.S. Supreme Court, to determine the 
equitable and appropriate remedy for the violation of section 7 of the 
Clayton Act which the Supreme Court found to have resulted from 
Du Pont’s acquisition of 23 percent of the stock of General Motors. 

In September 1958 Judge LaBuy appointed me as amicus curiae 
with respect to the interests of stockholders of the Du Pont Co., and 
I was directed to investigate the situation, to study the various plans 
proposed by the litigants, to offer a plan, and to make recommenda- 
tions to the Court. 

The first thing I would like to stress, with all possible emphasis, is 
that I am not submitting this statement in any sense as a spokesman 
for Judge LaBuy, and none of my remarks should be taken as repre- 
senting his views. My duties and activities as amicus curiae have 
given me a particular familiarity with, and interest in, the problem of 
taxes in relation to antitrust enforcement, but my role of amicus curiae 
obviously does not authorize me to speak, and I do not speak, on be- 
half of Judge LaBuy as to this or any other question of legislation. 

I also bac 4 to note that I do not represent or speak for the Du Pont 
Co., Christiana Securities Co., Delaware Realty & Investment Co., or 
General Motors Corp., the defendants in the Du Pont case. My 
interest is limited solely to the representation of the Du Pont stock- 
holders, as such, which arises by virtue of my appointment as amicus 
curiae. 

Immediately upon my appointment as amicus curiae, I began inten- 
sive studies of the legal and factual background of the case in order 
to be in a position to make my own recommendations and to comment 
upon the recommendations of others. In this connection, I held a 
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series of regional conferences in five major cities with stockholders 
and representatives of stockholders of Du Pont for the purpose of 
discussing the entire question of the necessary and appropriate remedy 
under the mandate of the Supreme Court. 

Included among the stockholders represented at these conferences 
were large individual and corporate holders, bank trustees, invest- 
ment trusts, investment bankers, investment advisers, insurance com- 
panies, educational institutions, and charitable foundations. 

In addition, I have had a considerable volume of correspondence 
and many individual conferences with Du Pont stockholders—both 
large and small. Asa result of these conferences and this correspond- 
ence, | have become impressed by the great hardship that would be 
visited upon the many stockholders of Du Pont by a decree that 
would require Du Pont to distribute its present holdings of General 
Motors stock. For example, a lady who holds a few shares wrote : 

I am a retired foreign service staff officer, living modestly on an insufficient 
annuity, augmented by dividends from small holdings of Du Pont stock which 
represents savings. I am not a stock dabbler. I share some family responsi- 
bility. I have never owned an automobile nor acquired the habit of install- 
ment purchases. My lifetime savings have been invested in two companies the 
composition of which I regard as made up of men of unquestioned integrity who 
would not resort to unethical practices. With this information about myself, 
you will, I am sure, understand my attitude in this matter and my reason for 
writing you at such great length to protect my interests. 

A major source of hardship to stockholders would be the tax burden 
that would fall on them—not on the corporate defendants but on 
their individual stockholders—under a plan of divestiture such as the 
Antitrust Division is proposing in this case. Under the official tax 
ruling obtained from the Commissioner of Internal Revenue, the 
compulsory distributions proposed by the Antitrust Division would 
be immediately taxable as ordinary dividends to the stockholders of 
Du Pont. 

This means that—even though the economic effect of the distribu- 
tions would be merely to divide each stockholder’s investment into 
its component parts, like changing a $10 bill for two $5 bills—each 
noncorporate stockholder would pay income taxes equal to from 20 
to 91 percent (depending on individual tax brackets and subject to 
dividend received credit) of the market value of the General Motors 
shares when received. 

It was testified at the hearing before Judge LaBuy, on the basis 
of a comprehensive and careful survey of the stockholders of the 
Du Pont Co., that the average tax rate at which the more than 230,000 
individuals who hold Du Pont stock directly or beneficially would 
pay taxes upon a distribution of the General Motors shares would be 
approximately 57 percent, and that the total additional tax payable 
by these individuals upon such a distribution would be, assuming 
General Motors shares have a market value of $50 per share when 
distributed, approximately $1 billion. 

This tax burden, which is apart from the taxes that would be in- 
directly payable by the many stockholders, beneficiaries, and policy- 
holders of the corporations, investment trusts, mutual funds, and in- 
surance companies holding Du Pont stock, does not just fall on the 
large stockholders. Over 225,000 holders of 500 shares or less would 
have a tax burden in excess of $300 million, or an average of more 
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than $1,000 for each individual holder, and, of these, the more than 
200,000 individuals holding 100 shares or less would have a tax bur. 
den averaging more than $600 for each individual holder. 

Furthermore, there would be additional losses to stockholders re- 
sulting from the drop in market prices caused by the large volume of 
sales of Du Pont and General Motors stock that would undoubtedly 
be made by Du Pont stockholders in order to mitigate the tax conse- 
quences or to raise cash with which to pay taxes. 

Despite this rather clear evidence of the staggering tax burden 
that would be placed upon Du Pont stockholders by a distribution of 
the General Motors shares, the Antitrust Division has taken the posi- 
tion that divestiture is a mandatory remedy in the pending case. 

I believe that this points up clearly a dilemma that confronts the 
antitrust courts in this and many other cases. On the one hand, a 
court, having found an antitrust violation, must frame a decree that 
will restore competitive conditions, which sometimes can best, or per- 
haps only, be accomplished by divestiture—as the Antitrust Division 
contends is true in the Du Pont case. On the other hand, it is equally 
well established in the eases that the decree must be remedial, not 
punitive, and must reflect proper regard for interests of private prop- 
erty that have become vested in private investors without any guilty 
knowledge or any intent to become participants in the unlawful 
activities, 

But in some cases—of which the Du Pont case is a particularly good 
example because the acquisition in question took place 40 years ago 
and a whole new generation of investors have become involved—in 
some cases, I say, it may be simply impossible for the antitrust courts 
to order divestiture without at the same time imposing a grave and 
even unconscionable hardship on the innocent investors of the corpora- 
tions involved and often on many other innocent persons who are in 
no way connected with the defendant companies. 

There are almost three-quarters of a million General Motors share- 
holders who could have no conceivable place nor their company in the 
violations which were charged and they are going to share to a great 
extent in this terrific market loss and loss of markets for their shares 
over a 10-year period. 

The only valid and proper solution, I believe, is for Congress to 
enact legislation similar to the pending bill—legislation that will per- 
mit the courts to order divestiture whenever it is necessary or appro- 
pone to do so without at the same time imposing a staggering tax 

urden on innocent stockholders, It should be emphasized that the 


pending bill does not relieve any shareholder ro PATIOS: or prevent 


the Government from collecting, a single dollar of taxes that would 
be payable or collectible in the absence of the antitrust decree. 

f the pending legislation were enacted, a stockholder of Du Pont, 
for example, would pay a tax, at his appropriate tax rate, on Du 
Pont’s average adjusted basis—about $2.09 per share—of the General 
Motors stock. 

In addition, the stockholder would continue to pay income taxes on 
dividends from Du Pont and General Motors and would pay a capital 
gains tax on any gain realized from the sale of either Du Pont or 
General Motors shares. 
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In short, the bill would merely postpone the realization of gain 
until such time as the General Motors shares are voluntarily sold, 
which would be the situation in the absence of the antitrust case. 
Thus, this bill would merely get away from the present illogical and 
wbitrary result of taxing the compulsory transaction of divestiture— 
the forced splitting of the Du-Pont share into its two component 
parts—as if it were a voluntary realization of income. 

Moreover, there can be no possible criticism of this bill as one which 
would afford tax relief to those who have been adjudged wrongdoers 
wider the antitrust laws. As applied to the Dw Pont case, for exam- 
ple, it must be borne in mind that the bill would afford no relief 
whatever to the Du Pont Co., but it could afford relief to the several 
hundred thousand persons directly or beneficially owning Du Pont 
sock. Further, there has been no finding whatever of wrongdoing 
inthe Du Pont case. 

The lower court found the acquisition to have been lawful and 
proper. The Supreme Court did not disturb that finding, but held 
merely that, more than 30 years after the acquisition, the position 
General Motors had achieved in the automobile industry through nat- 
wal growth had reached the point where there was an incipiency or 
probability of monopoly of the market for automotive fabrics and 
finishes. 

Few laymen, lawyers, or judges would have anticipated the novel 
holding of four members of the Supreme Court that an acquisition, 
though lawfui when made, could become unlawful 30 years thereafter 
as a result of a mere change m the economic conditions of the com- 
panies involved. 

In any event, apart from the fact that there was no finding of 
wrongdoing, and certainly not on the part.of the stockholders, in the 
Du Pont ease, this bill contains language which would effectively pre- 
vent the tax relief provided by it from ever being available to a 
wrongdoer, either in the uv Pont case or in any other case. 

The bill expressly provides that the tax relief shall only be avail- 
able when, among other things, the court expressly finds that its 
application is required to reach an equitable judgment, decree, or order 
in the proceedings. Since courts of equity do not grant relief to 
wrongdoers, it would seem obvious that a court would not find that it 
was equitable to invoke the benefit of the bill to afford tax relief to 
a willful wrongdoer. Moreover, the bill would not apply to stock 
which was acquired less than 5 years prior to the institution of the 
antitrust. proceeding. 

Here I may say that I agree with Mr. Bick’s view that the 5-year 
limitation should be removed. I think it will hamper antitrust en- 
forcement and I think it serves no really suitable purpose. We must 
trust our district court in charge of these cases to comply with the 
rules that are governing the court. 

If they are going to enforce the antitrust laws they must follow 
lecisions of the Supreme Court and the mandate of the law itself. 
The only kind of a remedy that they can provide must be a remedy that 
ls necessary; it must be appropriate and must be in the public as 
well as the private interests. 

I think it is a great mistake, if you please, sir, for us to monkey 
‘round with a tax bill by trying to get antitrust matters included in 
the tax bill. We should provide the necessary relief. We should 
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be sure that the court makes the necessary findings, that it is not used 


for tax evasion or tax avoidance. 

Then we should trust the court to make the findings and determi- ( 
nations that this is the necessary and appropriate remedy and it is 
necessary and appropriate and equitable to invoke it. So, when we , 
turn to the one paragraph, section 3, which seemed to concern Mr, §@ i 
Bick’s request, I think his worry is wholly unneeded. Neither Jud t 
LaBuy in this case nor any district judge in any case is going to ine I 
the benefit of this bill if it becomes a law to aid a wrongdoer or to @ 4 
carry out a plan of distribution that is not equitable, necessary, and @ p 
appropriate. 

Accordingly, the effect of this legislation, it seems to me, is emi- 9 , 
nently fair and reasonable. The objective of antitrust remedies is to § ,, 
prevent the creation or continuance of forbidden restraints. This J , 
antitrust objective may, in some circumstances, require distribution 
of a security holding so that a stockholder’s investment is involun- § }, 
tarily split into two parts, but it does not require involuntary realiza- J 4 
tion of tax liability. fo 

Nor has Congress ever manifested any intent, so far as I am aware, § 4; 
to impose a special tax lability on shareholders of an antitrust de- § ,, 
fendant. In other words, the antitrust laws are not revenue measures § f,, 
and should not be used as such, and the revenue laws are not antitrust 
enforcement measures and should not be used as such. 0 

The pending bill would not defeat the purposes of the tax laws be- § ,, 
cause it would not deprive the Treasury of any revenue that would § ,., 
be received apart from the intervention of an antitrust decree of di- 
vestiture. On the other hand, the bill certainly would not hamper, | 
but would clearly foster, effective antitrust enforcement because it § };) 
would permit divestiture to be used freely as an appropriate remedy § | ; 
in many cases without worrying about fortuitous and frequently ca- § 4, 
lamitous tax consequences. bil 

This type of legislation is not, of course, without precedent. Ina Dos 
number a other instances ee has removed the tax barrier that Dos 
preverited either the courts or the regulatory agencies from effectively § .., 
enforcing law dealing with the evil of undue corporate concentration. § ja, 

Thus, legislation similar to the pending bill has been enacted with pai 
respect to distributions ordered by the Securities and Exchange Com- § j, | 
mission pursuant to the Seago of section 11 of the Public Utility § po, 
Holding Company Act of 1935 (1.R.C. secs. 1081-1083) (characterized J © 7 
by Professor Loss of the Harvard Law School as a “specialized type of § jg ¢ 
antitrust law”) ; with respect to distributions ordered by the Federal § ha. 
Reserve Board pursuant to the provisions of section 4 of the Bank § gj 
Holding Company Act of 1956 (LR. secs. 1101-03) ; and with re § som 
spect to distributions ordered by the Federal Communications Com-§ py ; 
mission when necessary or appropriate to effectuate the policies of the§f the 
Commission with respect to the ownership and control of radio broad-§ one 
casting stations (I.R.C. sec. 1071). valu 

In all of these cases, tax relief legislation has facilitated the admin-§ sat); 
istration of the regulatory law, and at the same time the Government § has 
has dealt equitably and fairly with public investors without in any§ orde 
way creating a tax loophole. 

Mr. Justice Douglas, when he was Chairman of the Securities andff ing . 
Exchange Commission and the leading exponent of the divestiture§ fron 
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policy of the Public Utility Holding Company Act, concisely and 
effectively put the case for legislation to prevent tax consequences from 
creating an arbitrary obstacle to enforcement of divestiture as follows: 

* * * our big job at the Commission is to put the private utility house in order. 
We think we can do it, and we think we can do it expeditiously and constructively 
if this tax barrier is removed. * * * We down at the Commission do not desire 
to put the gun at the head of a utility company and say “transfer these” and then 
to have another branch of the Federal Government collect $2 million or $1,000 
or $250,000, as the result of doing what we are forcing it to do (hearings on H.R. 
%82 before the Committee on Finance of the U.S. Senate, 75th Cong., 3d sess., 
pt. 1V, Mar. 30, 1938, at p. 73.) 

I might say that the figures which the then Commissioner Mason 
mentioned, are trivial as compared to the figures involved in the Gen- 
eral Motors-du Pont case. Their tax bill under the Government plan 
would exceed $1 billion. 

My whole plea, then, is that the tax and antitrust statutes should be 
brought into harmony—as has already been done in connection with 
other forced divestiture legislation—so that it will not be necessary 
for our courts to be faced with the hard choice between decreeing 
divestiture in spite of grossly inequitable burdens and losses on inno- 
cent persons, or else avoiding the latter impacts by simply refraining 
from using the remedy of divestiture in many appropriate cases. 

I believe that the policy underlying the pending bill is sensible and 
sound in light of every ‘lurkat consideration, including both the fiscal 
and antitrust policies of the United States, and I strongly urge your 
early and favorable consideration. 

Mr. Chairman, may I make one short comment ? 

I feel very strongly that the original bill as offered here and Senate 
bill 200, which was identical, offers the best solution in these cases. 
I think we will promote antitrust enforcement and at the same time 
do equity to the public stockholders if we have the provisions of this 
bill embodied in the original provisions of Senate bill 200, whereby we 
postpone the entire tax. We are not giving it up. We are merely 
postponing it. Certainly we will find cases in the future where be- 
cause of market declines maybe in a period of depression when the 
decree is entered, there may be a perfectly tremendous tax bill to be 
paid and in that case it would be very difficult for the Antitrust Court 
to provide the appropriate remedy, if by so doing it is imposing a 
perfectly tremendous tax. 

_In the Du Pont case, after all, it makes little difference whether it 
is the bill which is amended and now suggested or whether you go 
back to the old one. But in other cases it may make a tremendous 
difference and it would seem to me if we are going to look at this as 
‘*omething that is going to be a weapon that may be used effectively 
by the Antitrust Division we should go the whole hog and postpone 
the tax so that we will not be simply passing legislation to take care of 
me type of case where there has been a tremendous enhancement of 
value as there has been in the Du Pont case, but leaving it as not a 
‘satisfactory weapon for the Antitrust Division in the case where there 
tas been little change and there has been a high cost of the securities 
ordered to be distributed. 

_ The CHaarrman. Mr. Dallstream, we thank you for a very interest- 
ing statement and for coming to the committee to make it. I take it 
rom what you say, Mr. Dallstream, that your advice to the committee 
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would be that we not delay our decision here until Judge LaBuy has 
reached a decision with respect to that particular case, but that we 
proceed to try to develop legislation dealing generally with this sub- 
ject matter. 

Is that your position ? 

Mr. DaistreaM. Quite strongly. As I said in the Senate hearing, 
I thought it was placing the court in a very embarrassing position. 
I suppose this matter is a matter of public record. He is entitled to 
read the report of the proceedings before both the Senate committee 
and the House committee. 

I said in the Senate committee I wonder if Judge LaBuy was to 
read this, just what he would determine. Should he frame his deci- 
sion, if he has to render it first, on the basis that relief is going to be 
granted, or should he frame his decision and his plan of divestiture 
is to be ordered on the basis that relief is not going to be granted! It 
seems to me it puts the court in a very embarrassing position to be 
now in the process, as [ assume he is, of trying to write his decree, and 
not have the benefit of what Congress wants to do about. this situation, 

I think if we could get this legislation through at this session and 
let the court have the benefit of it; then he could frame his decision 
as to the appropriate and necessary remedy in this case in the light of 
what is the congressional policy. 

The Crarrman. Your thought is this: that the court should not be 
in a position of having to consider but one thing: namely, the order of 
the Supreme Court to develop order in the district court carrying out 
the divestiture in the interest of the overall public policy in the field 
of antitrust law. 

Mr. Daxisrream. That. is right. 

The Cuarmman. But if we wait in this instance, in your opinion, 
then the judge or any judge would have to consider not only that 
responsibility just discussed but the additional consequences that would 
accrue to those who are certainly innocent parties in this instance. 

Mr. Daustream. That. is right. 

The Cuarman. That is your point? 

Mr. Datisrream. That is right. 

The CHamman. Are there any further questions of Mr. Dall- 
stream ? 

If not, sir, we thank you very much. 

Mr. DatustreaAm. Thank you, sir. 

The CHamman. Mr. Simpson. 

Mr. Srwpson. Mr. Chairman, we have now reached the end of the 
2 days’ hearings at which every witness has supported the objectives 
of this legislation. It is clear that the legislation is needed to prevent 
a grave injustice to potentially millions of our citizens. 

In its present interpretation of the Clayton Act, the Supreme Court 
has virtually made new law but the courts have no power to amend the 
tax laws to prevent a penalty on innocent stockholders that is not only 
harsh and. inequitable, but is completely irrelevant to antitrust objec- 
tives. Only Congress has that power and it is clear from the prece- 
dents that Congress has not hesitated to amend the tax laws where 
Congress has written new law requiring compulsory distributions. 
The Department of Justice wants the tax law amended to strengthen 
antitrust enforcement. The Treasury supports amendments because 
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of the important public policy involved. Both Departments have 
agreed to meet with the staff of our committee immediately to work 
out mutually satisfactory technical language providing safeguards 
against abuse. 

Mr. Chairman, I hope we will see that this is done without delay so 
that Congress can take action to assure justice in this area. I would 
like to express my appreciation to you, my distinguished chairman, 
and to my esteemed committee colleagues for their effective endeavors 
with respect to this hearing. 

The CHarmman. That concludes the calendar for today and the 
hearings on this matter are closed. 

(The following statements and letters were filed with the com- 
mittee :) 


STATEMENT PRESENTED TO THE HOUSE WAYS AND MEANS COMMITTEE BY G. KEITH 
FUNSTON, PRESIDENT OF THE NEW York Stock EXCHANGE, IN Support or H.R. 
8126 


I appreciate this opportunity to comment on H.R. 8126 and to express my 
strong conviction that legislation should be enacted to protect investors from 
unjust taxation when they are compelled to take possession of stock as a result 
of a court or commission antitrust order of divestiture. 

The Internal Revenue Service has ruled, in connection with the Du Pont-Gen- 
eral Motors antitrust proceeding, that Du Pont stockholders would have to pay 
ordinary income taxes—at rates ranging from 20 percent to 87 percent—on the 
yalue of any General Motors stock distributed to othem. This would saddle thou- 
sands of investors with an inequitable tax burden in a situation beyond their 
control. The purpose of H.R. 8126 is to forestall this unjust tax penalty, not 
only in the Du Pont-General Motors situation, but in any similar cases in the 
future. 

My main concern is that these investors should be treated fairly. Congress 
should do everything it can to encourage a broad base of corporate ownership in 
this country. The success of that policy could be undermined if investors were 
not assured of fair and equal tax treatment. 

H.R. 8126 would require a shareowner receiving stock as a result of an anti- 
trust decree to pay income tax based on the cost of the stock to the distributing 
company or its fair market value, whichever is lower. In addition, he would 
pay a capital gains tax if he later sold the stock ata gain. The original bills 
introduced by Senator Frear and Mr. Simpson (8. 200 and H.R. 7361) provided 
that the shareowner would have no tax liability until he actually sold the stock 
and realized a taxable gain. I feel those bills represented a sound solution to 
the problem, completely justified by precedent and as a matter of fairness to 
investors. On the other hand, I recognize that Mr. Simpson’s substitute bill 
(H.R. 8126) is designed to meet objections expressed by the Justice and Treasury 
Departments and still give substantial relief-to the shareowners involved. While 
I would prefer complete elimination of the inequity, I feel that the bill as modi- 
fied is an important step in the right direction. 

Congress has made it clear, in other legislation, that the tax on a distribution 
of stock required by law is to be postponed until the recipient sells the stock. 
The policy was first established in 1938 with respect to stock distributions re- 
quired by the Securities and Exchange Commission under the Public Utility 
Holding Company Act. Congress has insisted on the same treatment when in- 
voluntary distributions of stock by banks and radio stations are required under 
the Bank Holding Company Act and the Federal Communication Commission 
Act. 

There is no essential difference between these situations and a compulsory 
distribution of stock through an antitrust decree. The problem arises simply 
because the judiciary has power, under the antitrust laws, to order a corpora- 
tion to distribute the stock of another corporation to its own stockholders, but 
does not have power to grant the tax relief which Congress has insisted upon in 
Similar cases. The obvious remedy is for Congress to apply the same principle 
of taxation to this situation as it has applied to others. 
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The Du Pont-General Motors proceeding provides a dramatic example of an 
inequity this legislation would prevent. Each of nearly 200,000 Du Pont stock- 
holders is now a part-owner of the assets of the Du Pont Co., including the 
company’s holding of General Motors stock. If the distribution of the General 
Motors stock is required, each Du Pont stockholder will have two certificates— 
one representing Du Pont shares, and one for his allocable share of General 
Motors stock. These two certificates would represent exactly the same owner- 
ship as the single certificate for Du Pont stock he now owns. It would be 
patently unjust to impose a tax penalty on the stockholder simply because he 
is compelled, as a result of an antitrust proceeding beyond his control, to take 
direct possession of property he already owns indirectly. 

The Du Pont stockholders will not receive income which should be made sub- 
ject to an income tax. Indeed, if there is a court-directed distribution of Gen- 
eral Motors stock, a downward adjustment in the price of Du Pont stock must 
follow. There will be no “gain” to Du Pont stockholders to justify a tax. When 
a stockholder sells either the General Motors or the Du Pont stock, he will 
realize a gain, or suffer a loss, on his original investment. If the stockholder 
is to be treated fairly, his income tax liability should not be for an amount in 
excess of the cost of the stock to the distributing company, or the fair market 
value, whichever is lower, as provided in H.R. 8126. A contrary result would 
discriminate against a particular group of investors. 

In 1954, the Du Pont Co. had 133,997 common stockholders. By early 1959, 
the number had increased by 45 percent to a total of 194,343—a number exceeded 
by only eight U.S. corporations. This represents a large group of stockholders, 
and an impressive broadening of corporate ownership, by any standard. An 
unfair and widely publicized tax discrimination against this group of investors 
would make more difficult our task of encouraging investments in sound common 
stocks. It is also pertinent that a sizable number of these stockholders, in order 
to pay the tax, might be forced to sell the General Motors stock they received. 
To the extent that such “tax sales” depressed the market value of General Motors 
stock, there would be an entirely unwarranted injury to the more than 700,000 
holders of General Motors stock. 

It is important to note that there is a wide interest in both Du Pont and 
General Motors stock on the part of investors who are in modest circumstances. 
This can be illustrated by the fact that General Motors is the most popular 
stock, and Du Pont is the 24th most popular stock, in the monthly investment 
plan. In presenting this plan, our member firms have encouraged small in- 
vestors who have provided for contingencies to put their extra funds to work 
by investing in sound common stocks. Thousands of individuals in modest 
circumstances are putting aside small amounts on a regular basis to purchase 
the securities of their choice. They are in effect buying stocks by the dollars’ 
worth. These are investors—not speculators—who are purchasing an in- 
terest in American business because they have faith that as the Nation con- 
tinues to grow there will be rewards in which they can share. The fact that the 
Du Pont and General Motors stocks rank so high on the monthly investment 
plan list is clear evidence that these new investors consider them to be prudent 
investments. In my judgment, it would be a serious mistake for Congress to 
ignore a tax situation, arising out of a technical defect in the law, which 
would put discriminatory burdens on these people. 

For these reasons, I am convinced that H.R. 8126 is distinctly in the public 
interest. It would prevent in large measure an unfair tax and, at the same 
time, eliminate a potential obstacle which would tend to discourage many 
people from becoming shareowners—a result which would be to their own and 
their country’s disadvantage. 


STATEMENT OF INVESTORS LEAGUE, INC. 


My name is William Jackman. I am president of Investors League, Inc., with 
national headquarters at 234 Fifth Avenue, New York, N.Y. The Investors 
League is -a nonprofit, nonpartisan, voluntary membership organization of 
thousands of individual investors, small and large, residing in every State of 
the Union. 

Mr. Chairman and members of the Committee on Ways and Means, on behalf 
of our many investor members, I wish to thank you for the privilege of pre 
senting the viewpoint of American investors on H.R. 7361 by the Honorable 
Richard M. Simpson, of Pennsylvania, to amend the Internal Revenue Code of 
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194 so as to provide for nonrecognition of gain or loss upon certain distribu- 
tions of stock made pursuant to orders enforcing the antitrust laws. 
Enactment of H.R, 7361 will correct a serious inequity in our present tar laws 

There are hundreds of business corporations, large and small, which own 
stock in other business enterprises. Generally speaking, if such companies 
distribute this stock to their own shareholders, the distribution is considered 
a dividend and is taxed as ordinary income. 

When legislation in the public interest is enacted which compels corporations 
to make such stock distributions, imposition of an ordinary income tax thereon 
is obviously unfair and inequitable and has so been recognized by Congress in 
several important precedents. 

The Public Utility Holding Company Act, passed in 1938, provided such com- 
panies divest themselves of subsidiaries in obedience to orders of the Securities 
and Exchange Commission. Congress promptly took action to declare that such 
distributions were not taxable as ordinary income. 

In 1956 Congress followed this precedent and wrote it into the Bank Holding 
Company Act to cover involuntary stock distributions arising from that legis- 
lation. 

The simple principle recognized by such legislation is that there is no “income” 
involved in simply exchanging one piece of paper for two pieces of paper—that 
there is no more and no less pie if the pie is merely sliced. To impose a tax 
on involuntary stock distributions would be no tax on income, but would be a 
discriminatory confiscation of capital. 

Millions of investors, large and small, have placed their savings at risk by 
ownership of stock of hundreds of corporations which own stock in other corpo- 
rations. They, or corporate managements, have no way of knowing when the 
courts or some Government agency may order such distribution under our anti- 
trust laws. 


Antitrust laws have been on our statute books for many years. They seem to 
be worded that they can be interpreted quite differently by different public 
servants at different times. There seems to be no way of telling at what 
time ownership by a corporation of stock of another company may constitute 
a “monopoly.” Times and conditions change. So do attitudes of courts and 
enforcement agencies. Certainly the investor, the man whose savings create 
jobs for other men, should not be left at the mercy of such incontrollable 
vagaries 

An important case in point is the Du Pont-General Motors case in which the 
Justice Department is seeking, among other things, to force Du Pont to distribute 
to Du Pont shareholders the stock they own in General Motors. The Du Pont 
Co. is requesting a different approach; but for the purposes of this presentation 
let us review what would happen to Du Pont’s 200,000 shareholders in the event 
the Justice Department plan should be ordered into effect. 

The Du Pont Co. has owned with immunity for many years 63 million shares 
of General Motors stock. This is equivalent to 1.38 shares of General Motors 
stock for each share of Du Pont stock. General Motors stock is now selling 
around $51 a share. Under present law the holder of Du Pont stock would 
receive 1.38 shares of General Motors stock, now worth around $70, for each 
share of Du Pont he owns. His ordinary income tax would be from $14 to $68, 
depending on his tax bracket, for each share of Du Pont he owns. Obviously 
such a tax could be nothing other than confiscation of capital. It bears no 
relation whatsoever to the company’s earnings. 

And mind you, gentlemen, there are over 200,000 direct owners of Du Pont 
stock, 48,500 of whom are Du Pont rank-and-file employees. In addition, over 
1 million shareholders of investment companies, mutual funds and the like, own 
learly one-half mililon shares of Du Pont. 


If 1.R. 7631 is not passed, and if the Justice Department plan should become 
effective, a dangerous precedent will be set that could harm many millions of 
investors in other companies, as well as Du Pont, which might be required to 
make such divestments and create a shocking blow to incentive to invest in 
corporate industry 

It is unfortunate that this bill is identified in the minds of some people as a 
bill for the benefit of members of the Du Pont family. There is no mention of 

Du Pont in H.R. 7361. There has been no court directive yet issued to compel 

the distribution in this case. H.R. 7361 would apply to all corporatons where 

distributions of stock are made compulsory by court or Government agency edict. 
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The bill is not designed to prevent dissolution of monopolies. It is designed to 
protect the interests of millions of innocent little people whose interests 
become jeopardized through no fault of their own 


We know the Treasury Department could use the tax money involved, but 
ihese gentlemen surely must realize that such a collection, even if legal, would 
be immoral. 

We are not here to plead the cause of corporate management as such. We are 
here solely to ask for equitable treatment for the millions of investor shareown- 
ers of American industry from every walk of life whose savings provide the only 
source of job opportunity for all Americans. 

I wish to emphasize the serious inequity that failure to enact promptly H.R. 
7361 would impose upon some three-quarters of a million of innocent share- 
holders of General Motors stock alone. 

Under the Justice Department plan, certain Du Pont family-controlled invest- 
ment corporations would receive in distribution 20 million shares of General 
Motors which under present law would be taxable at the rate of only 740 percent. 
These companies would be compelled by order to sell these 20 million shares of 
General Motors over a period of years. Many of the other 200,000 stockholders 
of Du Pont might have to sell General Motors over a period of years. Many of 
the other 200,000 stockholders of Du Pont might have to sell General Motors 
stock in order to pay their taxes of from 20 to 90 percent. 

Markets on the stock exchange are governed largely by supply and demand. 
Reasons why people sell stock are varied. Some may think the stock too high 
in price. Some might have to sell it to raise cash to buy a home, to pay hospital 
bills, to pay for college education, to settle an estate, to pay taxes, and for other 
such reasons. Such sales of General Motors stock last week, for instance, totaled 
some 190,000 shares which other investors were willing to buy. When we add 
to this normal trading volume a huge amount of stock that must be sold, the 
supply becomes much greater than the demand and the tendency is for the 
market to decline seriously and a lot of innocent holders of General Motors who 
never owned Du Pont, and for various personal economic reasons had to sell, 
would be hurt by the lower price they would have to take for their stock. 

And just who are these 750,000 shareholders of General Motors? They may 
be classified approximately as follows: 


Individuals, of whom 227,000 are men and 302,000 are women____- co on 

Corporations and partnerships (including mutual investment companies, 
ete.) 

Libraries and cultural 

Churches and religious organizations____ 

Hospitals and medical and health org: inizations 

Charitable and benevolent 

Employee benefit funds and trusts 

Custodians for minors 

Unclassified 380, 300 


Ownership of our major corporations probably follows a similar pattern and 
we can readily see that when the investors’ interests are at stake, the welfare 
of millions of people are at stake, and these are the people who as individuals, 
in one degree or another, provide from their savings, on a part-time basis or 
otherwise, the capital needed to provide jobs for our vast American working 
force. 

We urge speedy passage of this legislation believing that immediate preventive 
relief is badly needed. 
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COMMERCE & INDUSTRY ASSOCIATION OF NEW YORK, INC., 
New York, N.Y., July 8, 1959. 
Re H.R. 7361. Simpson (Pennsylvania). 
Hon. WILBUR D. MILLs, 
Chairman, Committeee on Ways and Means, 
House of Representatives, 
Washington, D.C. 


DEAR CONGRESSMAN MiLits: Commerce & Industry Association has reviewed 
and appro’ d H.R. 7361 which would provide for a deferment of taxes payable 
by stockholders with respect to distributions of stock made in compliance with 
court mandate in antitrust cases. The subject bill would alleviate the tax impact 
of a final decision in an antitrust case, such as the recent Du Pont case, requiring 
one corporation to dispose of stock held by it in another. 

Under present law, if the defendant corporation is ordered to sell the stock 
that corporation may realize a taxable gain, and if it is ordered to distribute 
the stock to its stockholders, the stockholders will receive a taxable dividend. 

These adverse tax results follow even though the transaction is involuntary 
and ordered by the court. Furthermore, the stockholder receiving such a dis- 
tribution actually has not received a dividend but has been forced to split his 
original investment in the stock of defendant A into an investment in the stock 
of corporations A and B. 

The cited bill which we support would permit stockholders of such a de- 
fendant in an antitrust case to receive a distribution of stock ordered by the 
court without its being treated as a dividend for tax purposes. It would re- 
quire them (the stockholders) to divide the basis of their investment between 
the old stock and the stock distributed, thus deferring any accounting for gain 
or loss until one stock or the other was sold. 

As to the defendant corporation, the bill would permit it to sell such stock 
without paying a tax on any realized gain. The amendment would apply only 
to stock distributions ordered by the court in antitrust cases and would not 
apply to a transaction in which one of the principal purposes is the distribution 
of earnings of either corporation. 

The merit of the bill is that it would preclude the imposition of large tax 
liabilities on stockholders of such a defendant corporation because of an involun- 
tary transaction pursuant to court decree, and would recognize that, as a prac- 
tical matter, such stock distribution does not amount to the receipt of dividend 
income but is, in substance, a mere division of a countinuing investment. 

For the foregoing reasons Commerce & Industry Association approves H.R. 
7361 in form and principle and urges your favorable action. 

Sincerely, 
RapuH C. Gross, General Manager. 


AMERICAN INSTITUTE OF CERTIFIED PusLic ACCOUNTANTS, 
New York, N.Y., July 15, 1959. 
Representative D. MILLS, 
Chairman, Committee on Ways and Means, 
New House Office Building, 
Washington, D.C. 


Dear Mr. Mitis: In connection with hearings scheduled for July 20 and 21 on 
H.R. 7361, we are writing to furnish your committee with our views on the 
principles involved in the recognition of taxable income upon a distribution of 
stock to shareholders when such distribution is made pursuant to an order 
enforcing the antitrust laws. We believe that the present rules are unfair and 
should be changed. 

At present, a distribution made pursuant to an order enforcing the antitrust 
laws receives no special consideration for income tax purposes and its tax 
effects are determined generally under section 301 of the Internal Revenue Code. 
Unless the distribution qualifies under the strict requirements of section 355, 
the shareholder receiving the stock may have to pay tax computed at ordinary 
income rates on the fair value of the stock received. 

This often results in a penalty on those shareholders who were passive 
participants in the activities which gave rise to the court order. Most stock- 
holders in the modern publicly held corporation which has run afoul of the 
antitrust laws do not actively participate in setting corporate policy. Policy is 
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set by the management of the corporation. While it is true that management 
continues in office at the sufferance of the shareholder, it is difficult to believe 
that the millions of individuals who own a few shares of common stock are 
actively reviewing corporate policy and on the alert for possible violations of 
Federal antitrust laws. 

Considering the complexity of those laws, it is unreasonable to suggest that 
this inactivity of shareholders is improper. The antitrust laws are stated in 
fairly broad terms and it is quite difficult to determine that an act will be a 
violation in the «bsence of a specific precedent. Undoubtedly, the increased 
use of the consent decree reflects this uncertainty in the meaning of the law on 
the part of all parties concerned in an antitrust proceeding. If the active partici- 
pants have difficulty in interpreting the law, the average shareholder cannot be 
blamed for his acquiescence in management’s activities which may give rise to an 
antitrust order. 

The antitrust laws provide for the assessment of damages and fines for viola- 
tions. The present income tax treatment of distributions pursuant to an anti- 
trust order has the effect of imposing an additional charge for a violation of the 
law and in amounts that vary in importance depending on the circumstances in 
each case. If it is believed that the present provisions for damages and fines 
which may be imposed for antitrust violations are insufficient, then these pro- 
visions should be strengthened. 

In the past, Congress has found it desirable to enact legislation to postpone 
the tax consequences where a taxpayer was required to dispose of property as a 
result of governmental action. The nonrecognition of gain or loss in the case 
of a distribution of stock made pursuant to an antitrust order would be con- 
sistent with previously expressed policies. 

For example, the Federal Communications Commission is empowered to re- 
quire the disposition of property in order to carry out its policies. Under such 
circumstances, section 1071 provides for the nonrecognition of gain which may be 
realized. Until recently, it was possible for taxpayers to use this provision so as 
to receive an unintended benefit. Thus, taxpayers who deliberately violated the 
law were able to obtain a tax advantage. While this was not desirable, the 
basic policy underlying the provision was appropriate. An amendment made by 
the Technical Amendments Act of 1958 (Public Law 85-866, sec. 48) was directed 
at this problem in order to make section 1071 available only to the innocent tax- 
payer who has not deliberately violated the law. 

In a similar manner, tax relief should not be available to corporations which 
deliberately violate the antitrust laws. For example, proposed section 1111(d) 
(2)(D) of H.R. 7361 makes it clear that the antitrust order which requires the 
distribution also must recommend the nonrecognition of gain. It is doubtful that 
such a recommendation would be made where the Court did not consider it 
appropriate under the facts and circumstances of the case. This would seem 
to provide adequate protection against a rash of corporate acquisitions and, at 
the same time, would permit a greater degree of equity than would a statutory 
presumption based upon the length of the holding period of the property dis- 
tributed. This would facilitate enforcement of the antitrust laws and encourage 
speedy settlement of cases. 

There are additional situations under the Internal Revenue Code which sup 
port the view that in the case of distributions pursuant to an antitrust order, 
nonrecognition of gain or loss would be consistent with previously expressed 
congressional policies. The Securities and Exchange Commission may order a 
sale, exchange, or distribution of stock in order to simplify a public utility hold- 
ing company system. The exchanges and distributions which would be necessary 
to comply with such an order are compulsory rather than voluntary, and Con- 
gress has provided in section 1081 that no gain or loss shall be recognized under 
such circumstances. 

Section 1101 is another illustration. Under the Bank Holding Company Act 
of 1956, ownership or control of nonbanking companies generally is prohibited. 
The Board of Governors of the Federal Reserve System is permitted to certify 
that a distribution of stock in a nonbanking company has been made in order 
to carry out this requirement of the Bank Holding Company Act. In this 
event, gain to the shareholder is not recognized. 
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We renlize that several bills have been introduced which deal differently with 
the problem of distributions pursuant to an antitrust order. However, we be- 
lieve that this letter expresses sufficiently our position on the principles in- 
yolved and the need for relief from the possible tax consequences which may 
arise out of an antitrust order. 
Sincerely, 
WALLACE M. JENSEN, 
General Chairman, Committee on Federal Tacation. 
THOMAS J. GRAVES, 
Chairman, Subcommittee on Determination of Taxable Income. 
LESLIE MILLS, 
Chairman, Subcommittee on Corporations and Stockholders. 


GoopWIN, Procrer & Hoar, 
COUNSELLORS AT LAW, 
Boston, Mass., July 2, 1959. 

Re H.R. 7361. 

Hon. JoHN W. McCorMack, 

House of Representatives, 

Washington, D.C. 

DEAR CONGRESSMAN McCCorkMACK: Thank you for your letter of June 24, 1959, 
in response to my letter of June 18. Enclosed are: 

(1) Our proposed draft of an amended section 3 of H.R. 7361: 

(2) A suggested form of letter of transmittal to the Committee on Ways 
and Means. 

The enclosed amended draft of section 3 merely adds the following sentence: 
“The determination as to whether gain or loss is recognized with respect to 
distributions of stock made prior to June 2, 1958, pursuant to judgments, de- 
crees, or orders enforcing the antitrust laws shall be made as if this act had 
not been enacted and without any inferences drawn from the fact that this 
act is not expressly made applicable to-distributions of stock made prior to 
June 2, 1958.” 

As I stated in my letter of June 18, this language was approved by Senator 
Frear and his people as an amendment to S. 200, the identical counterpart of 
H.R. 7361. This language was likewise approved by Colin F. Stam, Chief of 
Staff of the Joint Committee on Internal Revenue Taxation, and. Mr. Stam 
authorized me to state that he approved it. The language was modeled on 
similar language in section 303 of the Revenue Act of 1950. It was also used 
in the Revenue Act of 1951 in amending the collapsible corporation provisions. 
I think you will agree that the inclusion of this language in H.R. 7361 would 
be eminently fair, regardless of whether you approve or disapprove of the 
substance of H.R. 7361. 

The enclosed draft of transmittal letter is attached to explain very briefly 
the purpose of the proposed amendment. I believe it fairly states the purpose 
of the same. 

I am concurrently sending copies of both enclosures to Congressman Martin. 

We should like to request that you and Congressman Martin transmit the 
enclosed suggested amended section 3 to the Ways and Means Committee over 
a transmittal letter similar to the enclosed draft. I suggest that this might be 
done by having the transmittal letter signed jointly by you and Congressman 
Martin, and with that in mind, I have prepared the draft of transmittal letter 
in the first person plural. We should like the proposed amendment and the 
transmittal letter to become a part of the record of the hearings of the Ways 
and Means Committee on H.R. 7361. Since the hearings are scheduled for July 
20 for not over 2 days, perhaps July 20 would be the appropriate time to send the 
amendment to the committee. In this connection, I call your attention to the 
following excerpt from the press release of June 24, 1959, by Chairman Mills 
relative to hearings on four bills, including H.R. 7361: “All persons who desire 
to do so may submit a written statement in lieu of a personal appearance. Such 
statements will be considered by the committee and also printed in the record of 
the hearings. It is requested that persons who submit such statements in lieu 
of a personal appearance do so by not later than July 21, 1959. A minimum 
of three copies of such statements should be submitted.” 

I believe our requests are quite modest, as I do not see how anyone could 
reasonably oppose our suggested amendment. 
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If I can furnish you with any additional data or information which will enable 
you to consider this matter as fully as you desire, I shall be happy to do so. I 
may be in Washington sometime during July, and if you believe it is desirable 
for me to discuss the matter with you or your staff, please let me know. You 
or your staff should feel free to telephone me collect to discuss any aspect of 
my request. 

Thank you very much for your consideration of this matter. 

Sincerely yours, 
Rosert B. FRASER. 


JULY —, 1959. 
Congressman WILBUR D. MILLs, 
Chairman, Committee on Ways and Means, 
House of Representatives, Washington, D.C. 


Dear CONGRESSMAN MILLS: We are enclosing an amendment which we hope 
you will be willing to make to H.R. 7361, in the event that your committee decides 
to report this bill to the House. 

The purpose of the amendment would be to assure that the enactment of H.R, 
7361 with its proposed effective date of June 1, 1958, would not give rise to any 
inferences with respect to distributions prior to June 2, 1958, pursuant to 
antitrust judgments, decrees, or orders. Recognition of gain on antitrust dives- 
titure distributions may be deferred under sections 354, 355, or 1033 of the present 
Internal Revenue Code with respect to pre-June 2, 1958, distributions, if such 
a distribution meets the conditions of those provisions of the code. 

Thus, the purpose of the enclosed proposed amendment is to insure that cases 
involving pre-June 2, 1958, distributions, as to which recognition of taxable gain 
is deferred under present law, will not be adversely affected retroactively by the 
enactment of H.R. 7361, an intended relief measure, with its presently proposed 
effective date. 

We have been assured that the amendment has the unqualified approval of 
Colin Stam. 

With thanks for your anticipated cooperation in this matter, we are, 

Very truly yours, 


House OF REPRESENTATIVES, 
Washington, D.C., July 8, 1959. 
Hon. D. MILLs, 
Chairman, Committee on Ways and Means, 
House of Representatives, Washington, D.C. 

Dear Mr. CHATRMAN: Attorney Robert B. Fraser, of 84 State Street, Boston, 
Mass., has asked that I forward to you the enclosed proposed amendment to ELR, 
7361. I am advised by Mr. Fraser that Mr. Stam is familiar with the reasons 
for the proposed amendment. 

I do so with the request that it be given appropriate consideration. 

Sincerely yours, 
JOsEPH W. MartTIN, Jr. 


PROPOSED AMENDMENT TO H.R. 7361 


Section 3 of H.R. 7361 should be amended to read as follows: 

“Spc. 3. The amendments made by this Act shall apply only with respect 
to distributions of divested stock (as defined in section 1111(d) of the Internal 
Revenue Code of 1954, as added by the first section of this Act) made after 
June 1, 1958. 

“The determination as to whether gain or loss is recognized with respect to 
distributions of stock made prior to June 2, 1958, pursuant to judgments, decrees, 
or orders enforcing the antitrust laws shall be made as if this Act had wot 
been enacted and without any inferences drawn from the fact that this Act 
is not expressly made applicable to distributions of stock made priod to June &, 
1958.” 

Comment: The effect of the amendment is to add the second (italicized) paras 
graph to section 3 of S. 200, which as introduced consists only of the first para- 
graph shown above. 


(Whereupon at 11:50 a.m. the committee was adjourned.) 
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